KY YEU HOI THAO KHOA HOC

KINH NGHIEM MOT S0 QUOC GIA TREN THE GIO VE PHAP LUAT
CHUYEN DOI GIO TINH VA BAI HOC CHO VIET NAM

7y




NHA XUAT BAN TRI THUC

PGS, TS. Vi Cong Giao (Chu bién) va tap thé giang vién Khoa Luat —
Pai hoc Quoc gia He‘l' Noi1
Vién nghién ctru Xa hoi, Kinh té va Moi trudong

KINH NGHIEM MOT s6 QUOC GIA TREN
THE GIO'I VE PHAP LUAT CHUYEN POl
GIO1 TINH VA BAI HOC CHO VIET NAM

Phu luc: Bang so sanh quy dinh 16 qudc gia, viing Ianh thd va

trich luat cia 18 quéc gia, ving 1anh thé vé chuyén déi
giGi tinh



Kinh nghiém mot sé qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Ban quyén:  Vién Nghién ctru Xa héi, Kinh té va Mai
truong (iISEE)
Dia chi: Phong 203, toa nha Lakeview DI0),
Giang Vo, Ba Pinh, Ha Noi
Dién thoai: +8424 6273 7933 —
Fax: +8424 6273 7936
Email: research@isee.org.vn
Website: www.isee.org.vn/vi

Quy dinh sao chép:

C6 thé sao chép, trich din cubn sach nay nham phuc vu hoat dong
gido duc hodc vi cac muc dich phi thuong mai khac ma khong can
xin phép don vi giit ban quyén. Tuy nhién can ghi rd ngudn tai
lidu khi sao chép hay trich dan.
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KHAI QUAT PHAP LUAT VE CHUYEN
POI GIOI TINH TREN THE GIOI VA O
VIET NAM
PGS,TS Vii Cong Giao
(Khoa Ludat DHQG Ha Npi)

1. Khai lwgce vé nguoi chuyén giéi va chuyén doi giéi
tinh!

Chuyén d6i gi6i tinh (hay con dugc goi tit 1a “chuyén
gi6i”) 1a mot van dé phap 1y - xa hoi gan lién v6i quyén nhan than
ctia con ngudi. Quyén duoc chuyén gidi dugc cong dong qudc té
rit quan tdm trong khoang ba thap ky gan day.

Nguoi chuyén gi6i 1a nguoi c6 cam nhan vé gidi tinh cia
ban than khac véi gidi tinh dugc an dinh khi sinh ra caa ho. Dinh
nghia ndy nhan manh vé viéc ty nhan, chtr khong lién quan t&i
viéc ho da thuc hién phau thuat chuyén dbi gidi tinh hay chua.
Chuyén dbi gi6i tinh, co thé hiéu la nhiing bién phap y té hay phi
y té nham hién thuc héa mong mudn vé giéi tinh ty nhan do. Co
nhitng ngudi chuyén gidi c6 thé khéng c6 mong mudn thyc hién
cac bién phap chuyén dbi gidi tinh vi cac 1y do kinh té, strc khoe,
ngin cim gia dinh hay ky thi xa hi.

C6 nhiéu nguyén nhan dan dén viéc c6 nhiing ngudi dén
mot thoi diém nao d6 ty nhan gidi tinh cia minh khac véi giéi
tinh khi sinh ra, bao gém cac yéu td sinh hoc nhu gien, muc do
noi tiét trude khi mang thai, nhiing trai nghiém trong thoi nién

"Muc nay st dung tai liéu ctia iSEE, tai
http://isee.org.vn/vi/Blog/Category/Igbt
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thiéu hay khi truéong thanh... Nhiéu nghién ctu cho thiy, mot
ngudi chuyén gidi thudng c6 cam nhan vé gidi tinh cia ban than
minh tir kha sém, tir 3-5 tudi, song viéc cong khai nhan minh
thudc vé gi6i tinh ndo con phu thudc vao kién thic cua timg ca
nhén ciing nhu su ¢di mé cia moi xa hoi.

Chuyén giéi khong dong nhit véi dong tinh. Chuyén gidi
lién quan t6i cam nhan vé gidi tinh (“nghi minh 14 ai”) trong khi
ddng tinh 13 khai niém chi sy hap dan tinh cam (“cam thdy yéu
ai”), vi vay chuyén gidi va dong tinh 1a hai cach phéan loai khac
nhau. Vé mit biéu hién, khong phai nguoi chuyén gidi nio ciing
thé hién ra bén ngoai dung nhu gidi tinh minh mong muén (Vi du:
Nam an méc va hanh xu nhu nit, hay nit an mac va hanh xu nhu
nam) vi cac 1y do nhu sy ngin cdm cia gia dinh, su ky thi cta x4
hoi, moi truong xung quanh.

Nguoi chuyén gi6i cling khong nhat thiét 1a ngudi co su
bat thuong cua bd phan sinh duc. Méc du cac yéu td sinh hoc c6
anh huong nhiéu téi viéc mot nguoi 1a ngudi chuyén gidi, da phan
ho vén hoan chinh vé& mit ciu tao cua bod phan sinh duc, hay rong
hon nita 1a cac ddc diém gidi tinh cia co thé. Trong y hoc, nhiing
nguoi sinh ra véi cac dac diém gidi tinh va bg phan sinh duc
khong xac dinh 10 1a nam hay nit dugc goi la nguoi lién gidi tinh.
Nguoi chuyén gidi khong nhét thiét phai 1a ngudi lién gi6i tinh.

Ciing khong thé dong nhat ngudi chuyén gidi voi nhimng
cong viéc lién quan toi giai tri, vi mic du nhidu ngudi chuyén gidi
tim co hoi viéc 1am trong cac cong viéc giai tri nhu ca hat, biéu
dién, trang diém... nhung van dé ¢ day 1a vi ngudi chuyén giGi it
¢o co hoi lua chon cac nghé nghiép khac ngoai mot $6 cong vige
nhét dinh duge cho 1a dé dang chép nhan ho.

Truée day, Hiép hoi Tam than hoc Hoa Ky (APA) xem
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chuyén gidi 1a mot dang rdi loan nhan dang gi6i (“gender identity
disorder” - tirc 12 mot dang roi loan tAm thﬁn). Phau thuat chuyén
gid1, vi vay, dugc coi 1a mot trong nhitng diéu tri cho rdi loan nay.
Tuy nhién, chuyén gidi khong mac nhién 1a mot 16i loan tam thén,
vi chi ¢6 thé coi 12 r6i loan tAm than khi mot ngudi roi vao cam
gidc dau khé, bat lyc rd rét va lau dai, trong khi nhiéu ngudi
chuyén gidi khong trai qua nhiing trai nghiém nhu vay.

Nam 2012, chuyén gidi dugce loai ra khoi danh sach cac
dang rbi loan tim than ciia APA. APA dong thoi kéu goi cong
d6ng hd trg va chap nhan ngudi chuyén gidi dé ho co thé ty do
thé hién ban dang gii ciia minh va giam thiéu ky thi. Sau do,
nhiéu qubc gia khac ciing khong coi chuyén gi6i 1a mot dang rdi
loan tAm than ma xac dinh 12 mot nhan dang gidi tu nhién cua con
nguoi. Két qua 1a quyén chuyén gidi va phau thuat chuyén gisi da
dan dan duoc thira nhan va g& bo cic rao can vé mat phap 1y &
nhiéu quéc gia.

Ké ca khi c6 hoic khong thyc hién phau thuat, viéc ddi tén
(gom ca tén dém, tir nam sang ni¥, tir nit sang nam) va thong tin
gi6i tinh trong gidy to tiy than rat dugc ngudi chuyén gisi quan
tam. Didu nay 1a boi tén va gidi tinh trong gidy to tiy than 1a
nhitng dau hiéu cu thé vé mat xa hoi cho théy mong muén vé su
thtra nhan gidi tinh cua ho.

Trén thé gi6i hién ¢ ba cach co ban dé thuc hién quyén
ddi tén voi ngudi chuyén gii: Poi tén bang thu tuc hanh chinh;
D6i tén bang phan quyét toa an; va doi tén bang thu tuc tuyén bd
thuc té.

Vén dé chuyén gi6i tir 1au dd gy ra nhimg tranh luan trai
chiéu & céac quéc gia. Co nhiéu khia canh duoc thao luan, trong do
cau hoi chinh 1a: Hop phdp héa chuyén gidi ¢6 dan dén phdu
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thudt chuyén gidi 6 at hay loi dung viéc ndy dé trén tranh cdc
nghia vu voi nha nudc va xa hoi hay khong?

V& ciu hoi trén, can thay rang khi dugc hop phap hoa,
viéc phau thuat chuyén gidi s& phai theo mot quy trinh phap 1y-y
té chat ché, véi nhiing diéu kién, tiéu chuén rd rang, dugc kiém
soat, giam sat bai nhiéu chu thé, vi vay nhiing lo ngai néu trén c6
thé duoc giai dap. Trong thyc té, chinh viéc khong hop phép hoa
chuyén gigi méi din dén nhiéu nguy co cho nguoi chuyén gidi va
cho x4 hoi, do qua trinh chuyén giéi “chui” khong duoc tiéu
chuan hoa va kiém soat.

Tiéu chudn héa va giam sat 1a nhiing yéu ciu khong thé
thiéu khi hop phap hoa chuyén giéi, don gian 1a boi két qua cua
phau thuat chuyén gidi 1a khong thé dao nguoc (khong thé khoi
phuc lai tinh trang co thé trudc khi phau thuat). Ngoai ra, viéc
phau thuat con tiéu ton nhiéu tién bac, stc khoe, thoi gian, cong
stc... ciia ngudi chuyén gidi. Mic du vdy, nhiéu nudc trén thé
gidi dang co xu hudng giam bét cac tha tuc phap 1y dé tao thuan
loi cho ngudi c6 nhu cau chuyén gidi. Cu thé, phap luat ctia nhiéu
nuGc da thira nhan thay doi gi6i tinh trén gidy to tuy than ké ca
khi ho chura/khéng trai qua phau thuat, ma chi can c6 chimg nhan
kiém tra tdm 1y tir co quan y t& c6 tham quyén. Diéu nay 1a vi
khong phai ai ciing c6 du diu kién phiu thuat chuyén gidi, trong
khi su ki thi, kho khan xudt phét tir gidy to tiy than di va dang
tudc bo hay han ché cac co hoi gido duc, nghé nghiép ctia nhiing
ngudi d6. O khia canh khac, viéc chuyén gi6i dé tron tranh nghia
vu vo1 nha nudc va xa hoi, vi du nhu nghia vu quén sy, l1a cach
thirc rét it khi duogc ap dung, vi trong thuc té néu mudn trén tranh
nghia vu cong dan, c6 nhiéu cach thirc khac d& ton thoi gian, sirc
khoe va tién bac hon nhiéu so voi viéc phiu thuat chuyén gidi. Vi
vay, thuc té chi nhitng nguoi c6 nhu cau chuyén gidi mai nghi t6i
viéc phau thuat chuyén gi6i.
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Nghién ctru trén thé gidi cho thiy ty 16 nguoi chuyén gioi 1a
tir 0,1% dén 0,5%. Tai Viét Nam tir trudc toi nay chua c6 nghién
clru nao vé s lugng ngudi chuyén gidi, tuy nhién, néu str dung con
s6 trung binh thap cua thé giéi (1a 0,1%), ude tinh hién nude ta cd
gin 100.000 nguoi chuyén giéi. Theo mot khao sat cia Vién Nghién
ctru X4 hoi — Kinh t& va Méi truong (ISEE) vao nim 2012, trong
thyc té, cac dién dan, hoi nhém danh cho ngudi chuyén gidi dang
hoat dong c6 ) luong thanh vién hon 125.000 nguoi, tat nhién
khong phai tit ca thanh vién tham gia déu 1a nguoi chuyén gidi, ciing
nhu khong phai ngudi chuyén gidi nao ciing tham gia céc dién dan,
hdi nhom nay.

2. Van dé chuyén ddi giéi tinh trong luit nhan quyén
quéc té

Trong nhiing ndm gan day, van dé xu hwéng tinh duc va
ban dang gioi ngay cang dugc thdo luan mot cach rong rai, cung
v6i d6 1a van dé quyén ctia ngudi dong tinh, song tinh va chuyén
gidi (viét tat tiéng Anh 1a LGBT) ciing ngdy cang thu hat duoc sy
quan tim cua cong dong qudc té.

Trong phap luat qudc té, hién nay quyén cua nguoi
chuyén giéi duoc ghi nhan chung trong cac van kién vé quyén
ciia cong déng LGBT. Quyén dau tién va 1a nén tang cho cac
quyén con ngudi khac ctia cong dong nay 13 quyén binh dang.
Ngay trong Loi ndi dau cia Hién chwong Lién hop quéc (1945)
dd néu ring cac quyén co ban, pham chat va gia tri cua con
ngudi 1a binh ding, khong co bat ki sy phan biét nio. Tuyén
ngdn qudc té vé Quyén con ngudi (UDHR, 1948) tiép tuc khang
dinh moi ngudi sinh ra déu binh ding vé quyén va dugc bao vé
vé nhan pham (DPiéu 1), tat ca thanh vién trong gia dinh nhan
loai déu dwgc hudng quyén va tu do co ban ma khong cé su
phan biét ndo vé chung tdc, mau da, gidi tinh, ngdn ngi, ton
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gido, quan diém chinh tri hay tit ca quan diém khac, qudc tich
hay ngudn gbc x3 hoi, tai san, dong ddi, hay tit ca nhitng hoan
canh khac (Piéu 2). Nguyén tic khong phan biét tiép tuc duoc
ghi nhan trong hai cong udc co ban vé quyén con ngudi 1a Cong
udc qudc té v& Quyén chinh tri va dan sy 1966 (ICCPR), va
Cong ude qudc té vé Quyén vin hoa, xi hoi va kinh t& 1966
(ICESCR). Theo nguyén tic ndy, cac qudc gia thanh vién Lién
hop qubc phai t6n trong, bao vé va thic ddy cic quyén con
ngudi ma khong céd bat ki su phan biét ddi xtr va ky thi nao,
trong d6 bao gdm yéu t& “xu huéng tinh duc” va “ban dang
gigi™?,

Trén co sé cac van kién qudc té vé quyén con nguoi, nhimg
van kién d¢ cap truc tiép dén quyén ciia cong dong LGBT ndi chung
va quyén ciia ngudi chuyén gisi ndi riéng da dugc thong qua, tiéu
biéu 1a: Tuyén bd vé Xu huwong tinh duc va quyén con nguoi, dugc
Uy ban Nhan quyén Lién hop qudc théng qua vao thang 3/2005;
Tuyén b6 chung vé nhitng vi pham nhdn quyén diea trén xu hwéng
tinh duc va bdan dang giéi dwoc Hoi dong Nhan quyén Lién hop
qudc thong qua vao thang 12/2006; Tuyén bé chung vé quyén con
nguoi, xu hwdng tinh duc va ban dang gi6i dugc Pai hdi dong Lién
hop quéc thong qua vao ngay 18/12/2008; Tuyén bé chung vé viéc
cham dirt céc hanh dong bao lyc va vi pham nhan quyén dwa trén xu
huwong tinh duc va ban dang gioi dugc Hoi déng Nhan quyén Lién
hop qudc thong qua vao thang 3/2011; Nghi quyét vé “Quyén con
nguoi, xu hiong tinh duc va ban dang giéi” duge Hoi ddng Nhan
quyén Lién hop qudc thong qua thang 6/2011; Bé quy tdc
Yogyakarta vé xu hudng tinh duc va ban dang gi6i, duoc Hoi dong

2 Office of the High Commissioner for Human Rights (2011), Discriminatory laws
and practices and acts of violence against individuals based on their sexual
orientationand gender identity, AJHRC/19/41, para. 16, accessed 15 August 2013 at:
www.ohchr.org/Documents/HRBodies/HR Council/RegularSession/Session1 9/AHR
C-1941 enpdf.
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Nhan quyén Lién hop qudc thong qua vao ngay 26/03/2007.

Lién quan tryc tiép dén quyén chuyén gisi, Uy ban Nhan
quyén Lién hop qudc di hdi thuc cac qudc gia “thira nhan quyén
clia ngudi chuyén gidi duoc thay d6i gidi tinh cia ho bang cach
cho phép cung cip cho ho gidy ching sinh méi™. Cao uy nhan
quyén Lién hop qudc ciing khuyén nghi cac qudc gia can: “hd trg
thue thi quyén duoc thira nhan vé mit phéap ly giéi tinh ma ho
mudn cua ngudi chuyén gisi* va cung cip nh&ng gidy to nhan
than chimg t6 gidi tinh va tén goi ma ho mong mubn..”.

Gan day nhat, ngay 30/6/2016, Hoi dong Nhan quyén Lién
hop qudc dd bo phiéu thong qua nghi quyét 32/2, theo d6 bd
nhiém mot Chuyén gia Ddc 1ap v6i nhiém vu thac déy giai quyét
bao luc va phan biét ddi xr dua trén xu hudéng tinh duc va ban

3Két luan khuyén nghi (concluding observations) ctia Uy ban Nhan quyén
v6i bao cao qudc gia cia Ireland, UN Doc. CCPR/C/IRL/CO/3, 30 July
2008, doan 8.

423/47 nudc thanh vién Hoi dong Nhan quyén bo phiéu thuan cho Nghi quyét
nay gé)m: Albania, Belgium, Bolivia, Cuba, Ecuador, El Salvador, France,
Georgia, Germany, Latvia, Mexico, Mongolia, Netherlands, Panama, Paraguay,
Portugal, Republic of Korea, Slovenia, Switzerland, The former Yugoslav
Republic of Macedonia, United Kingdom, Venezuela and Viet Nam. 18/47 nudc
thanh vién Hoi dong Nhan quyén bo phiéu chdng Nghi quyét nay gdm: Algeria,
Bangladesh, Burundi, China, Congo, Céte d’Ivoire, Ethiopia, Indonesia, Kenya,
Kyrgyzstan, Maldives, Morocco, Nigeria, Qatar, Russian Federation, Saudi
Arabia, Togo and United Arab Emirates.6/47 nu6c thanh vién Hoi dong Nhan
quyén bo phiéu tring véi Nghi quyét nay gom: Botswana, Ghana, India,
Namibia, Philippines and South Africa. Xem tai:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=202
20#sthash.DX1yvcBw.dpuf

5 Office of the High Commissioner for Human Rights (2011),
Discriminatory laws and practices and acts of violence against individuals
based on their sexual orientation and gender identity, A/HRC/19/41, doan
84, at: www.ohchr.org/Documents/HRBodies/HR-
Council/RegularSession/Session1 9/AHRC-19-41 _en.pdf.
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dang gi6i.® Viét Nam 13 mot trong nhitng nuée bo phiéu "thuan"
cho nghi quyét nay.

Tur nhitng phan tich ¢ trén, c¢6 thé rat ra két luan 1a: Mic
du cac van kién qudc té vé nhin quyén chua c6 quy dinh riéng vé
quyén duoc chuyén dbi gidi tinh, song quyén ndy dugc xem 1a
ham chtra trong mot sé quyén con ngudi khac trong d6 dic biét 1a
cic quyén dugc thira nhan true phap ludt, quyén binh dang
khong bi phan biét ddi xur, cac quyén vé an ninh ca nhan... Trong
thuc té, quyén dugc chuyén doi gidi tinh va cac quyén lién quan
nhu thay doi gidy to tiy than dé co tén va gi6i tinh méi da duoc
cac to chie qubc té va co quan nhan quyén Lién hop qudc thira
nhan.

3. Chuyén d6i giéi tinh trong phap ludt ciia mot sb
quoc gia’

Theo tai lidu cua iSEE, tinh dén thang 9/2015, phan 16n
qudc gia chau Au, chau My va nhiéu nudc chau A di thira nhan
quyén thay d6i tén va gi6i tinh sau khi phau thuét chuyén giéi véi
nhiing diéu kién khac nhau nhu: yéu cau vé do tudi, tinh trang hon
nhan, tri€t san, ph?lu thuat mot phﬁn. bac biét, hién co 61 nudc da
hop phéap héa viéc thay doi tén va gi6i tinh trén gidy to, tic 1a
khong can qua phiu thuat chuyén gidi. Mot s qudc gia da cho
phép nguoi lién gidi tinh duge lya chon mot gidi tinh thu ba
(ngoai “nam” va “n&”), vi du nhu Uc (2011), New Zealand
(2012)... O Ptic (2013), tré em lién giGi tinh trong gidy khai sinh
duoc dé trong phan gidi tinh, khi 16n 1én cic em c6 thé lya chon

6 Nguon: http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.asp
x?NewsID=20220. )

7Muc nay st dung tai liéu do 6ng Luong Theé Huy, can b cua iSEE cung
cap.
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gi6i tinh “nam’, ‘nir” hodc “X”.8

Theo théng ké cua trang Equaldex, tinh dén thang
12/2016, ¢6 60 qubc gia da hop phap hoa quyén chuyén ddi gisi
tinh, 95 qudc gia chwa hop phap héa nhung ciing khong cdm
(somewhere in between), 58 qudc gia van cdm viéc chuyén d6i
gi6i tinh? (xem hinh sau).
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N
Recent ...

b AN -
4
Changes 2076

Became Became Became Bacame Became Bacame Became Bacame
Legal, surgery Legal, but Legal. but Legal, surgery Legal, surgery Legal, surgery Legal. but Legal, but
notrequired  requires surgery requires surgery  not required not required notrequired  requires surgery requires surgery

in Ecuador in Philicoil in Burundi in Sgint Helena in Greace in Newfoundland in Bolivia in Vietnam
and Labrador

_Right To Change Legal Gender
Legal recognition of sex reassignment by
parmitting a change of legal gender on an
individual's birth certificate.

O] Lega, surgery not required
O] Legal, but requires surgery

Dliegas
] Unknown, N/A, or ambiguous

Hinh 1: Ban dé cdc quoc gia vé quyén thay doi gidi tinh phdp 1y
(Nguon: Equaldex)

8Ngu(k)‘n: http://isee.org.vn/vi/Blog/Category/Igbt.
9 Nguon: http://www.equaldex.com/.
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Kinh nghiém mot sé qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

O chau Au, hién c6 38 quéc gia cho phép phiu thuit thay
ddi gi6i tinh theo mong mudn, va di kém 13 quyén phai sinh thira
nhén tén va giéi tinh m&i trén gidy to nhan than. Nhing quéc gia
nay bao gdm toan bd cac nude thanh vién Lién minh chiu Au va
mot 6 nude ngoai Lién minh, chi trr Albania, Andorra, Armenia,
Cyprus, Georgia, Kosovo, Macedonia, Monaco, San Marino va
Serbia'®. Hién ¢ chau Au chi mét sb it nuéc mic du cho phép
phau thuat chuyén gidi nhung van chua cho phép thay d6i gidi
tinh trén gidy to nhan than. Ngoai ra, mot sb nude van con quy
dinh nhiing diéu kién duoc cho 1a ngdt ngheo dé duoc cong nhan
gidi tinh méi, nhu: Phai qua phau thuat, vo sinh, va doc than. Mic
du vay, nhitng quy dinh nay dang ngay cang dugc x6a bo, vi bi
cho 1a vi pham nguyén tic ty do co thé. Nhiéu qubc gia di khong
con yéu cau phai phiu thuat (nhung van yéu cau chtng nhén cua
bac si tam 1y) dé dugc thira nhan gidi tinh méi, cling khong yéu
cau phai triét san khi phﬁu thuat hodc diéu kién dang doc than. bo
tudi cho phép chuyén gidi ciing ngay cang ha xudng, tir tbi thicu
21 xudng 20, 18, 16... vi cic nghién ciru di chi ra rang ban dang
gidi c6 thé duge khang dinh tir rat sém, va viéc chuyén gi6i duoc
thuc hién dung thoi diém s& lam giam sy tram cam ciling nhu ky
thi tir nhitng nguoi xung quanh (xem hinh sau).!!

10 Ngu(:”)n: TGEU (Transgender Europe, cap nhat 24/04/2015).
' Nguon: http://tgeu.org/trans-rights_europe_map 2016/.
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Leam more aboutlegal gender recognition
‘and what you can do to Improve t:
tgeu.org/issues/legal-gender-recognition/
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Hinh 2: Ban ‘a"o”‘ cdc quoc gia chau Au vé quyén thira nhan gioi
theo yéu cau bat bugc triét san hay khong (Nguon: TGEU)

O chau A, nhiéu nu6c di thira nhan gidi tinh méi sau khi
ph?lu thudt, nhu Nhat Ban, Trung Quéc, Singapore, Phillipines...
trong khi mot s nudc va ving lanh thd khong yéu cau phai phau
thuat dé thay d6i gi6i tinh trong gidy to, nhu Han Qudc, Pai
Loan, Israel... Ngay & Trung Qudc, tir truéc dén nay ciing khong
¢6 quy dinh phap luat ndo cAm phiu thuat chuyén gidi. Vao cac
niam 2002 va 2008, B6 Cong an Trung Qudc ban hanh hai vin ban
huéng din vé viéc thay d6i gidi tinh trén s6 ho khau va thé cin
cude, sau khi nhan thiy nguoi chuyén giéi gip nhiéu khé khin
trong viéc ding ky thay d6i ho tich. Theo cac vin ban nay, sau khi
d3 chuyén d6i thanh cong trén gidy to, ngudi chuyén gidi c6 tat ca
quyén va nghia vu theo gidi tinh méi, bao gdm ca viéc két hon.
Uéc tinh d&én nay da c6 khoang 400.000 ngudi chuyén giéi & dat
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nuéc dong dan nhat thé gidi nay. Tuy nhién, vao nim 2009, Bo
Cong an Trung Qudc ban hanh mot sé quy dinh chit ch& hon vé
van dé chuyén gidi, trong d6 c6 diéu kién phai trén 20 tudi, khéng
c6 tién 4n, phai song cong khai véi gioi tinh mong mubn it nhét 3
nam trude khi phau thuat, va phai hoan tit qua trinh phau thuat
trude khi thay ddi gidy to. Quy dinh nay bi cic chuyén gia cho 1a
qué khic nghiét, vi theo hudng dan chinh thirc cia Hiép hoi
Chuyén khoa vé Strc khoe chuyén gi6i, thi chi can ba diéu kién 1a
du, d6 1a: 12 thang lién tuc séng cong khai nhu giGi tinh minh
mong mudn, st dung liéu phép hodc-mon va mot chimg nhén tir
chuyén gia tam ly.

O Han Quéc, vao nim 2006, Chinh pha ban hanh mét van
ban phap luat quy dinh ring nguoi chuyén gi6i co thé thuc hién
thay d6i gi6i tinh trén gidy to khi da phau thuat sao cho giéng véi
“co quan sinh duc ngoai” ctia gi6i tinh ma minh muén chuyén
sang. Mic du quy dinh nay duoc xem 1a mot budc tién vé van dé
chuyén gidi so véi trude do, nhung thuc té 1a khong phai ai ciing
du tién bac dé thyc hién phiu thuat, ddc biét la phiu thuét tir nit
sang nam. Vi vy, vao nam 2013, Toa an Ti cao nudc niy da ra
phan quyét rang mot nguoi khong nhét thiét phai phdu thuat
chuyén gigi méi co thé thay doi gidi tinh trén gidy to sau khi xem
xét mot vu kién ma nguyén don 1 5 ngudi chuyén gidi, tat ca déu
chua trai qua phau thuat.

O chau MY, trong khoang 10 nam trd lai ddy, sb lugng cac
quéc gia hop phap hoa quyén chuyén gidi lién tuc ting, cho dén
nay da la 11/53, trong d6 c6 nhitng nudc nhu Cu Ba — noi ma Nha
nu6e khong chi cho phép chuyén gidi ma con chi tra chi phi phau
thuat.

O chau Pai duong, ca hai nudc lon nhét 1a Uc va New
Zealand déu da hop phap hoa chuyén gisi (Uc: 1987, chi phi phiu
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thudt cling do Nha nudc chi trd; New Zealand: 1993).

Riéng ¢ chau Phi, hién méi chi c6 Nam Phi hgp phap hoa
quyén nay (tr nim 2003). Theo phap luit cia Nam Phi, viéc
chuyén d6i gi6i tinh khong bét budc phai phau thuat.

4. Vin dé chuyén doi giéi tinh trong phap luit Viét
Nam trudc day

O Viét Nam, van dé chuyén d6i gidi tinh dugc dé cap tap
trung trong B§ luat Dan sy (BLDS) va mot s6 van ban hudng dan
thi hanh.

Trude day, Piéu 36 BLDS niam 2005 quy dinh cho phép
c4 nhan c6 quyén duoc xac dinh lai gi6i tinh song chi trong
truong hop gi6i tinh bi khuyét tat bam sinh hodc chua dinh hinh
chinh xac. Gan véi Piéu 36, Pidu 27 BLDS nam 2005 chi cho
phép nhiing nguodi “dugc xéc dinh lai gidi tinh” thay ddi ho, tén
(diém e). Biéu 36 BLDS niam 2005 sau d6 dugc cu thé hoa trong
Nghi dinh s6 88/2008/ND-CP ciia Chinh phii quy dinh chi tiét vé
viéc xac dinh lai gigi tinh, trong d6 nghiém caAm thuc hién viéc
chuyén doi giéi tinh dbi voi nhitng nguoi da hoan thién vé gidi
tinh va thyc hién vi¢c xac dinh lai gidi tinh khi chua dugc phép
ciia BO Y té hodc S& Y té tinh, thanh phé truc thude trung uong
(Diéu 4).

Tir goc @6 khoa hoc, viéc cdm chuyén ddi gidi tinh nhu
trén chua phu hop voi céc tiéu chuén cta luét nhan quyén qudc té
va xu thé chung trén thé gidi, dong thoi dan dén mdt loat h¢ qua
nhu:

Véi ngueoi chuyén gidi: viée cAm nhu vay din dén mot sd
ngudi chuyén gisi khong duoc séng dung v6i gidi tinh ma minh
mong mudn, gdy ra nhirng ton thuong vé tim 1y va tao ra su ky
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thi, phan biét ddi xtr ctia x3 hdi v6i ho. Thém vao do, do gap rao
can trong nudc, mot sd nguoi chuyén giéi tim cach ra nude ngoai
dé phau thuat ma thuong ton kém hon rat nhiéu'?, hodc phai thuc
hién phau thuét “chui” trong nudc ma tiém an nhiéu rui ro.

- Hau hét nhimg nguoi chuyén giéi da di phiu thuit &
nuée ngoai hodc phau thuat “chui” ¢ trong nudc khong dap tng
yéu cAu quy dinh tai biéu 12 Nghi dinh 88/2008/ND-CP, vi vay
mic du da phau thuat nhung ho van khong dugc cong nhan gidi
tinh m&i va khong thé thay doi tén. Tinh trang gidy to nhan than
khong khép véi tinh trang co thé méi gy rat nhicu kho khin cho
ho trong doi sdng thudng ngay, dic biét 1a trong cac giao dich dan
su, dong thoi khién ho phai d6i mit voi nhimg rai ro bi xAm hai
nhu bi hiép dam, lam dung tinh dyc...

Vi xd héi: Diéu 4 Nghi dinh 88/2008/ND-CP dén t6i thuc
trang c6 mot bo phan cong dan nam ngoai su quan 1y cta ho tich.
Ngoai ra, tinh trang gidy to nhan than khong khép voi tinh trang
co thé mai khong chi gay khé khin cho nguoi chuyén gigi ma con
gy kho khin cho cac co quan nha nudc trong viée giai quyét cac
vu viée lién quan dén céc giao dich dan sy clia nguoi chuyén gidi,
bao gém viéc d6i xir v6i ho trong mot s6 hoan canh dic biét, vi du
nhu kham xét ngudi va sap xép noi ¢ trong cac co so giam giir dé
c6 thé bao vé ho khoi bi xam hai quyén nhan than.

V& nhitng kho khin cta ngudi chuyén giéi, khao sat cua
iSEE thuc hién vao thang 8/2014 véi 219 ngudi chuyén gidi cho
thay: 13

12 Theo wdc tinh, viéc phau thuat chuyén doi gi6i tinh trong nude hién hoan
toan co thé thuc hién duoc va co chi phi ré hon tir 8-10 lan so véi phau
thuét & nuéc ngoai.

BNgudn: http://isee.org.vn/vi/Blog/Category/Igbt.
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- 80,3% nguoi chuyén gidi khong hai 1ong vai tén goi khai
sinh cua minh, 69,3% gap kho khan véi viéc st dung tén goi do;
86,3% mudn dugc thay doi tén goi trén gidy to, va 86,6% nghi
rang minh can duoc dbi tén ma khong bat budc phai trai qua phau
thuat thay doi gidi tinh.

- 78,1% ngudi chuyén gidi mong mudn duge phau thuat
chuyén gidi, 11,1% da phau thuat it nhéat mot bo phan trén co thé
(nguc, co quan sinh duc hodc ca hai), trong d6 100% céc ca phau
thuat lién quan téi by phén sinh duc (23 truong hop) dugc thuc
hién ¢ nudc ngoai (Thai Lan va Han Qudc), 83,3% céac ca phiu
thuat lién quan t6i nguc (cdy hodc cit bo) dugc thuc hién & Viét
Nam.

- Trong s6 219 ngudi duoc khao sét, c6 22 ngudi (10,1%)
timg thir di 1am thu tuc thay doi tén goi nhung chi ¢6 duy nhat
mot (01) trudng hop thanh coéng (do bd me di dang ky thay doi
tén goi tir trudc khi nguoi ndy ¢ gidy chimg minh nhan dén).

- Nhitng ngudi chuyén giéi di cong khai thé hién gi6i tinh
mong mudn ctia minh “thudng xuyén” (21,8%) hoac “thinh thoang”
(46,8%) gap kho khan véi gidy to tiy than.

- Nguoi chuyén gi6i cling “thudng xuyén” (24,2%) hoic
“thinh thoang” (62,6%) bi ky thi vi thé hién giéi ctia minh, dudi
nhiéu hinh thtc.

-0 gbdc do kha nang dugc bao vé trude phap luat, 16,3%
ngudi chuyén gidi timg bi xam hai tinh duc; 95,8% ngudi chuyén
giéi mudn duoc quyén két hon véi ngudi yéu ciia minh vi trén
gidy to hién tai thi hai nguoi dang 1a nguoi cung gi6i tinh, trong
d6 toi 78,3% mubn duoc két hon ngay ca khi khong thay d6i duge
gi6i tinh trén gidy to. Pac biét voi truong hop khi bi tam giam,
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tam giit hodc & trai giam, 42,9% ngudi chuyén gidi nir da timg bi
giam/giit chung véi ngudi nam, hon 1/3 (35,6%) s6 ho di phiu
thuat it nhat mot bo phan co thé, trong khi d6 58% y kién mudn &
khu riéng va 38% mubn ¢ khu nit. Y kién ctia nhom chuyén gisi
nam 12 72,4% mudn & khu riéng, 15,9% mubn & khu nit va 11,7%
mudn ¢ khu nam.

5. Y nghia ciia viéc thira nhin chuyén d6i gi6i tinh va
viéc hién thuc héa quyén nay & Viét Nam

Ngay 24/11/2015, Qudc hoi da thong qua BLDS méi nim
2015, trong d6 bao gdm quy dinh vé chuyén doi giéi tinh. Cu theé,
Diéu 37 BLDS niam 2015 quy dinh: “Viéc chuyén doi gidi tinh
duoc thyc hién theo quy dinh cua luat. Ca nhan da chuyén doi
gidi tinh ¢6 quyén, nghia vu dang ky thay doi ho tich theo quy
dinh ciia phdp ludt vé hé tich; ¢6 cac quyén nhan than phi hop
Véi gidi tinh dd dwoc chuyén doi theo quy dinh ciia BY ludt nay va
luat khac co lién quan”. V61 quy dinh nay, Viét Nam da tr¢ thanh
quéc gia va cac ving lanh thd thir 11 tai chau A (sau cac nude
Iran, Israel, Syria, Nepal, Trung Quéc, Han Quéc, Nhit Ban, Dai
Loan, Phillipines, Singapore), hgp phap hoa viéc chuyén doi gisi
tinh.

Mic du khong quy dinh cu thé vé quyén chuyén ddi gidi
tinh, song ndi dung Piéu 37 BLDS 2015 da gian tiép thira nhan
quyén nay. Theo nghia d6, Piéu 37BLDS 2015 da phan anh tinh
than vi quyén con ngudi ctia Hién phap nam 2013, danh dau mot
budc tién méi trong van dé quyén con ngudi ¢ nude ta theo
hudng phi hop véi cac tiéu chuan qudc té va xu thé phd bién trén
thé gidi. Quy dinh méi 1a nén tang dé hién thyc héa nhidu quyén
con ngudi khac ciia nhém chuyén giéi, nhu quyén phau thuat
chuyén gi6i, quyén thay d6i tén va gidi tinh trong gidy to tuy
than, quyén két hoén, quyén nhén con nudi... ma trudc diy ho
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chua c6 co hdi dugc huong.

Pé hién thuc hoa quy dinh cua Piéu 37 BLDS nam 2015
s& can ¢6 mot luat riéng dé cap dén cac diéu kién, yéu clu, quy
trinh, tha tuc... cta viéc chuyén gidi. Tir nhitng phén tich & cac
phan trén, c6 thé thidy Luat vé Chuyén d6i gi6i tinh nén theo
hudéng nhu sau:

- Néu 13 cac diéu kién cho viéc cong nhan 1a ngudi chuyén
gidi. V& van dé nay, Luat khong nén gin quyén chuyén gi6i voi
viéc phau thuat, boi nhu da phan tich & muc 1 bai viét nay, nhiéu
ngudi chuyén gidi co ban dang gidi khac véi gidi tinh sinh hoc
nhung ho hoan toan hai long cac dac diém vé mat sinh hoc cua
minh hodc khong mudn phiu thuét vi nhiing lo ngai vé sitc khoe
hay vi khong dui diéu kién tai chinh. Viéc quy dinh dé duoc cong
nhan 1a ngudi chuyén gidi thi phai phau thuat s& han ché quyén
clia nhom chuyén giéi khong mudn hoic khong du kha ning phiu
thuat, tir d6 khién cho quy dinh vé chuyén gidi trong Diéu 37
BLDS niam 2015 tré nén nira voi va mang tinh chat phan biét d6i
XUr.

- Néu rd cac quy trinh, thi tuc phép 1y va y té, xa hoi cho
viéc x4c dinh 14 ngudi chuyén gi6i. V& nguyén tic, cic quy trinh,
thu tuc nay can don gian, thuan tién nhét cho nguoi chuyén gioi,
song ciing can c6 kha ning ngan ngira nhitng quyét dinh bong bot,
thiéu chin chén, thiéu co sé hop 1y, dic biét trong nhitng trudng
hop phau thuat chuyén gidi. Trong van dé nay, nén xem xét ap
dung 3 diéu kién trong cac huéng dan chinh thic ciia Hiép hoi
Chuyén khoa vé Strc khoe chuyén gidi (dd néu ¢ trén), d6 1a: tbi
thiéu da co 12 thang lién tuc sdng cong khai nhu giéi tinh minh
mong mudn, st dung liéu phap hodc-mon va mot ching nhan tir
chuyén gia tam ly.
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- Néu rd cac quy trinh, thu tuc phap 1y cho viéc chuyén dbi
gidy to tuy than sau khi chuyén gi¢i. Cac quy trinh, thi tuc nay
cling can thudn loi nhit cho ho, song ciing can bao dam tinh déng
bo, chat ché cua hoat dong quan 1y nha nudc.

- Néu 15 quy dinh cdm phan biét ddi xir va cac bién phap
chéng phan biét ddi xtr v6i ngudi chuyén gidi. Vé van dé nay,
mic du vn dé chdng phan biét ddi xtr ndi chung da dwoc quy
dinh trong Hién phap va cac luat chuyén nganh, song do chuyén
gidi 14 mot van dé mdi, c6 nhitng khia canh rat dic thu, vi vay
Luat vé Chuyén d6i giéi tinh van nén c6 nhitng quy dinh riéng vé
quyén va nghia vu/trach nhiém cua nhitng chu thé lién quan dé
bao dam phong chéng mot cach hiéu qua nhiing sy phan biét d6i
XU vOi nguoi chuyén gidi ma di va dang dién ra trong x3 hoi.



Tiép can dua trén quyén vé chuyén déi gidi tinh - mét sé vén dé Iy ludn va
thuc tién

TIEP CAN DUA TREN QUYEN VE
CHUYEN POI GIOI TINH - MOT ~S() VAN
DE LY LUAN VA THUC TIEN
ThS. Pau Cong Hiép
(Khoa Phap ludt Hanh chinh-Nha nudc,
Truong Dai hoc Ludt Ha Ngi)

Dén nhdp: Trong nhitng nim gan day, van dé chuyén déi
gidi tinh danh dugc nhiéu su quan tam cua xa hoi boi mot phﬁn
16n do nhitng phong trao, hoat dong vi quyén cia ngudi dong
tinh, song tinh va chuyén gidi. Pac biét, viéc B luat Dan su 2015
dit ra quy dinh lién quan toi viée chuyén doi gidi tinh tai diéu 37
da dat ra nhu cau xdy dung va hoan thién co s& phap 1y vé hoat
dong nay. Viéc xac dinh cach thirc tiép can khi xay dung phap
luat vé chuyén dbi gidi tinh 1a mot van dé quan trong dic biét
trong bdi canh tiép can dua trén quyén (right-based approach)
dang 1 xu hudng chu dao trén thé gisi. Bai viét nay cd ging lam
sang to cac phuong dién 1y luan va thyc tién vé tiép can duya trén
quyén dbi voi van dé chuyén doi gidi tinh, dac bi¢t 1a trong hoat
dong xay dung phap luat.

1. Chuyén d6i gi6i tinh va quyén con ngudi

Trude khi tim hiéu mdi lién hé giita chuyén doi gidi tinh
va quyén con ngudi, ching ta can c6 nhitng hinh dung co ban vé
hién twong chuyén gidi néi chung. C6 thé thdy, chuyén gi6i la
"mét khdi niém rdt rong chi qud trinh ma mét con ngwoi hay dong
vdt thay doi gioi tinh. No xay ra mot cach tw nhién o mot 6 lodi,
nhitng khdi niém ndy thwong dwoc sir dung véi v nghia la phdu
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thudt chuyén déi giéi tinh."* Co thé thiy, chuyén d6i giéi tinh 1a
mot qua trinh ma thong qua cac li¢u phap khac nhau, mot nguoi
c6 thé thay ddi giéi tinh cia minh hoan toan hay timg phan. Trong
do, bén canh liéu phap hormone (Hormone replacement therapy)
thi phau thuét chuyén ddi gi6i tinh (Sex reassignment surgery'®)
1a bién phap thuong duoc sir dung dé thyuc hién viéc chuyén dbi
gi6i tinh mot cach hoan chinh nhét. Phiu thuat chuyén doi gidi
tinh thuong duoc thyc hién d6i véi nhitg nguoi co ban dang gidi
khéac vai gigi tinh sinh hoc. Theo do, ho c6 xu hudng st dung
bién phéap can thi¢p y hoc dé c6 mot co thé théng nhét véi gidi
tinh mong muén cua minh.

Tuy nhién, chuyén gidi, xét dudi goc do rong, co thé duoc
coi la mdt qua trinh biéu hién gidi qua d6 mot cd nhan doi hoi
viéc su biéu hién ra bén ngoai vé mat gidi tinh cia minh dugc
thuc hién mot cach dﬁy du va hoan thién nhat. Vi vay, bén canh
su chuyén ddi gidi tinh vé mit sinh hoc véi sy can thiép y khoa,
con ¢ mdt nhu cau d6 1 chuyén doi gidi tinh vé mat phap 1y'°
Piéu d6 khong chi doi hoi viéc chuyén doi gidi tinh duoc ghi
nhan trong cac loai gidy to tiy thdn co ban ma con & chd ngudi

14 Mistress Dede, Sex change: A simple guide to sex reassignment, 2014.
Nguyén van: "'sex change'is a very broad term that refers to the process of
a person or animal changing sex. This occurs naturally in some species of
animals, but more often the term is used to mean sex reassignment
surgery".

15 Hay co thé dich 1a phiu thuat khang dinh giéi dé giam b6t sy ky thi c¢6
thé gay ra boi khai niém chuyen doi gidi.

16 Theo mot tai liéu cua Hoi dong cao tiy nhan quyén chau Au, tiép can t6i
nhiing quy trinh dé chuyen doi gio1 tinh va tén goi ciia mot nguoi trong cac
tai liéu dinh danh 14 can thiét song con d6i VO’l ngudi chuyén gidi dé song
dung véi ban dang gidéi ma minh mong mudn. Theo Thomas Hammarberg,
Council of Europe Commissioner for Human Rights, Human rights and
gender indentity, Issue Paper, Strasbourg, 2009. Nguyén van: "Access to
procedures to change one’s sex and one’s first name in identity documents
is vital for a transgender person to live in accordance with one’s preferred
gender identity."
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sau khi chuyén dbi gi6i tinh phai dwgc dbi xr vé mat phap ly
dung véi tu cach phu hop véi gioi tinh cua minh.

Nhu véy, c6 thé thay, chuyén ddi giéi tinh khong chi don
thuan 1a mot hoat dong, qua trinh ma hoat dong, qua trinh dé con
phan anh nhitg nhu ciu co ban cua con ngudi. Nhitng hé qua
phap 1y ma hanh vi chuyén giéi mang lai ciing hét sttc da dang va
phirc tap dbi voi khong chi ban than nguoi chuyén gidi ma con
v6i nhitg nguoi lién quan va toan xa hoi. Dé thay duoc mdi lién
hé giita chuyén d6i gidi tinh va quyén con ngudi, ching ta c6 thé
khéo sat mot sé mat nhu sau:

- Pau tién, chuyén doi gidi tinh c6 thé xem xét nhu mot
nhu ciu tu nhién, khach quan cua nhimg ngudi ma ban dang gi6i
khac voi giéi tinh sinh hoc. Pdi chiéu didu nay voi khai niém vé
quyén con ngudi 13 "nhitng nhu cdu, loi ich t nhién, von c6 cia
con ngwoi™’ ta thdy 1d rang rang c6 thé xem xét chuyén doi gisi
tinh nhu mot quyén con nguoi dbi voi nhitng d6i tugng nhét dinh.
Quyén chuyén d6i gidi tinh, do do, gin lién véi nhitng khia canh
co ban ctia quyén con nguoi. Pau tién, nd c6 mdi lién hé véi su ty
do, tirc 1a viéc mot nguoi cod thé thuc hién dugc diéu minh mudn
ma khong bi can tr¢. Ty do dugc xem nhu mot gié tri ty than cua
con ngudi. Chinh Rousseau trong chuong dau tién ctia tac pham
kinh dién Ban vé khé wéc xa héi da khang dinh: "Con nguwoi sinh
"8 Vay chuyén d6i gidi tinh c6 thé coi 1a mot cach thirc
dé mot ngudi ¢ thé tu do dugc 1a chinh minh, theo ding ban
nang ty nhién cua co thé. Th hai, n6 c6 mdi lién hé vé6i sy binh
dang, tac 1a viéc duoc d6i xir ngang hang véi ngudi khac ma

ra tw do

17 Nguyén béng Dung, Vit Cong Giao, La Khanh Tung, Giao trinh Iy lugn
va phdp ludt vé quyén con nguoi, Nxb Dai hoc Quédc gia Ha Noi, Ha Noi,
2012, tr. 38.

18 Jean-Jacques Rousseau, Khé wdc xd hoi, Duong Van Hoa dich, Nxb Thé
gidi, Ha Noi, 2013, tr. 29.
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khong c6 bat ky sy phan biét nao. Su thay ddi gidi tinh sinh hoc
cho phu hop vé6i ban dang gidi chinh 1a mét cach thirc dé nhimg
biéu hién khac vé gi6i ctia ngudi chuyén gidi tré nén phu hop véi
co thé sinh hoc méi, do dé giam bt sy phan biét dbi xir von van
xay ra ddi voi nhitng nguoi chua thyc hién chuyén gidi. Vi vay,
trong nhing tranh cii vé viéc chuyén ddi gidi tinh c6 phai quyén
con ngudi hay khong it quan diém nga theo chiéu hudng coi
quyén chuyén doi gi6i tinh nhu mot quyén con nguoi. Tac gia
Peter Ubel trong mdt bai viét v6i tuya dé tuong tu trén tap chi
Forbes da dat cau hoi Liéu phcfu thudt chuyén doi gioi tinh co
phai la mét quyén con nguoi co ban? Va du khong khang dinh
nhung 6ng dua ra két luan: "Chiing ta khéng nén cho phép nhiing
quan ni¢m 16i thoi vé gioi dé tir choi mot cdch thé bao nhitng sw
cham séc y té quan trong véi nhitng nguwoi ma boi nhitng hoan
canh tw nhién nam ngodi sw kiém sodt ciia ho, dd khéng an khép
véi nhitng ban dang théng thwong. "

- Tiép theo, chuyén dbi gi6i tinh gan lién véi nhitng quyén
dan su (civil right) co ban ctia nguoi chuyén gidi. Mic du Cong
wéc quoc té vé quyén dan sy va chinh tri (ICCPR) ciing nhu Cong
wéc qudc té vé quyen kinh té, van hoa, xa hoi (ICESCR) khong
n6i t6i khia canh chuyén gi6i do hoan canh lich sir cia né nhung
tinh than cua céng udc nay ciing nhu nhimg didu wdc qubc té
khac ciing phan nao tac dong toi van dé chuyén doi gisi tinh. Cu
thé, dudi goc do quyén ctia ngudi chuyén gidi voi tr cach mot bo
phan cta nhém nhimng ngudi dé bi ton thwong (vulnerable group),
quyén cua ho gin véi quyén duoc ddi xtr nhan dao va ton trong
nhan pham ciia nhimg ngudi bi tude tu do theo Picu 10 ICCPR.
D6i voi ngudi di hoan thién chuyén dbi gisi tinh vé sinh hoc

19 Peter Ubel, Is Sex Reassignment Surgery a basic human right?, Forbes,
4/10/2012. Nguyén van: "we shouldn’t allow outdated notions of gender to
cruelly deny important medical care to people who, through natural
circumstances beyond their control, dont fit into easy categories."
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nhung chua hoan tt vé phép 1y, su ddi xtr voi ho trong hoan canh
bi tude tu do boi nha nudc ma dién hinh 1 giam giit co thé gay
t6n hai quyén cua nhimng ngudi ndy. Dic biét voi thé hé quyén thi
hai, ngudi chuyén ddi gidi can duoc bao dam mot cach co ban vé
cac quyén ndy trong bdi canh than phan va gidi tinh cta ho di
thay d6i. Cu thé v6i quyén vé stc khoe theo Piéu 7, 11, 12
ICESCR, co ban su cham séc sitc khoe t6i wu 13 binh déng. Tuy
nhién, mot nghién ctru dan ra rang 73% ngudi chuyén gidi duoc
hoi tra 101 rang ho s¢ rang nhitng nha cung cép chim soc sirc khoe
s& d6i xir khac voi ho vi ban dang gidi ciia ho va 52% tin rang
nhitng nha cung cap sé& tir chdi ho vi ho 13 ngudi chuyén gi¢i?’.
Hay nhu cc van dé khac bao gom lao dong, gido duc, an sinh x4
hoi ciia ngudi chuyén doi gidi tinh ciing duoc dit ra va can dam
bao thyc hién dung theo tinh than binh dang da dugc khang dinh
trong Hién chuong Lién hop qudc rang, thiic ddy va khuyén khich
sw t0n trong cdc quyén con nguwoi va tw do co ban cho tat ca moi
nguwoi ma khong cé s phdn biét doi xir nao vé ching téc, gidi
tinh, ngon ngit hodc ton gido.

- Cudi cung, su gia ting mdi quan tdm cua nhan loai dbi
v6i vin dé& quyén chuyén gidi 1a mot xu thé tat yéu va ludn song
hanh vdi1 sy phat trién cta nhan loai. Pidu d6 bat nguén tr mot
yéu td khich quan d6 1a ti 1& ngudi chuyén giGi trong xa hoi
thuong dao dong trong khoang 0,1% dén 0,5%>'. Nhu vdy, ciing
v6i sy ting 1én cia dan sb, s6 lugng nguoi chuyén gidi trong xa
hoi ngay cang ting, sy quan tdm cua xa hoi dén ddi twong nay
cling s& 16n dan theo, dic biét 1a khi vi tri, vai trd va cong hién

20 Kristen L. Eckstrand,Jesse M. Ehrenfeld, Lesbian, Gay, Bisexual, and
Transgender Healthcare: A Clinical Guide to Preventive, Primary, and
Specialist Care, Springer, 2016, tr. 423.

21 Theo: Vién nghién ctru Kinh té, Xa hoi va Méi truong ISEE, Phdn tich
chinh sach phdp ludt vé nguoi chuyén gici, Cau chuyén tai Viét Nam,
nhitng lo ngai va kinh nghiém thé giGi, 2014, tr. 14.
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ctia nhitng nguoi thudéc nhom nay dan dan tré nén dang ké dbi voi
su phét trién chung ctia toan xa hoi?2. Bén canh d6, nhimg phong
trao d4u tranh gianh riéng cho nguoi chuyén gidi 1on manh dan va
sy hinh thanh cac t6 chirc hd trg nhom nay 1a minh chimg dién
hinh cho diéu d6>. Vi vay, vé mit thuc tién c6 thé khing dinh
rang, viéc doi hoi cac quyén cua nguoi chuyén gidi 1a mot xu thé
khach quan trong didu kién van con rat nhidu sy chia r& sau sic
gilta cac nudc, cic nén van hoa xung quanh van d& nhay cam
nay?*. Trong bdi canh quyén con ngudi ngay cang dugc ton trong;
binh dang, chéng phan biét, ky thi dang 13 trong tdm trong nhiing
hanh x{r phap 1y clia con nguoi, viéc xem xét van dé chuyén doi
gi6i tinh dudi goc do quyén con ngudi 1a didu hét stc can thiét.

2. Tam quan trgng cia tiép cin dua trén quyén vé

chuyén ddi giéi tinh trong bdi canh thé gi6i ngay nay

Tiép can duya trén quyén la mot cach thirc tiép can uu viét,
thuong duoc st dung trong rat nhiéu cac coéng viée, trong d6 co
hoach dinh va xay dung chinh sach, hop tac gitta cac quéc gia,
cac t chirc qubc té. Tiép can dua trén quyén dic trung & chd: lay
yéu t6 quyén con ngudi 1a trung tdm, Tiép cén dya trén quyén
thiic day phat trién va dam bao cong bang xa hoi théng qua viéc
nhan manh vao trach nhiém cua nha nude véi tu cach 1a nguoi

2 Tr. web sau déy cung cip thong tin va hinh anh vé& nhiing nguoi chuyén

giéi ndi tiéng trén nhiéu linh vuc va co nhiéu dong gop to 16n ddi voi xa
hoi. http://'www.ranker.com/list/list-of-famous-transgender-people/famous-
gay-and-lesbian
23 Theo: Maurianne Adams,Lee Anne Bell, Teaching for Diversity and
Social Justice, Routledge, 2016, tr. 198. Nguyén van: "As the trans rights
movement has matured, national organizations emerged to focus attention
on trans issues separate from lesbian, gay and bisexual issues.
24 Trong qua trinh thong qua mot nghi quyét vé quyen clia ngudi dong tinh,
song tinh va chuyén gi6i ciia Hoi dong nhan quyén Lién hop qudc, sé phiéu
ung ho va phan dbi rat chia r&. Theo: Nguyén Pang Dung, Vi Cong Giao,
La Khanh Tung, Sdd, tr. 100.
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mang nghia vu (duty-bearers) d6i v6i cong dan véi tu cach la
ngudi mang quyén (rights-holder)?. Trong viéc hoach dinh va
x4y dung chinh sach, Tiép can dua trén quyén khéc biét véi cach
thirc tiép can truyén thdng dua trén nhu cau, va dic biét 13 nhu
cau quan 1y. Theo d0, trong qua trinh x4y dung chinh sach, cac
nha hoach dinh thudng c6 xu hudng dé cao viéc quan 1y va kiém
soat hanh vi va hoat déng cua cac chu thé théng qua viéc cip
phép, thanh tra, chi dao.v.v. Trong bdi canh x3a hoi phat trién, su
sang tao ciia cong dan can thoat ra khoi vong kim téa vén co, tu
duy vé phap luat nhu mot cong cu bao vé 18 phai dang dan thing
thé quan ni¢m phdp ludt 1a cong cu diéu chinh. Cu thé, moi nguoi
¢6 quyén 1am moi tht ma luat khong cdm. Phap luat tir mot thi
cong cu diéu hanh, cudng ché ctua nha nudc tré thanh moét hanh
lang mé 16i cho con ngudi trén con dudng tu do va binh dang 1a
mot bude tién quan trong duwoc mang téi tir sy khai phong tu
tuong ¢ Viét Nam trong hon 30 nim qua. Vi vay, c6 thé khang
dinh mot cach chic chan rang, viéc 4p dung nguyén tic tiép can
dva trén quyén trong xdy dung chinh sach 1a diéu hoan toan hop
ly. Cu thé, trong mot tai lidu ciia Van phong Cao tiy Lién hop
quéc vé Nhan quyén, nhimg 1y do dua ra dé khang dinh tinh dung
dan va uu viét cia Tiép can dya trén quyén bao gdm: "Cdc Iy do
néi tai, thira nhan rang Tiép cdn duwa trén quyén la diéu ding ddin
phdi lam vé ca mat dao dirc lan phdp Iy, Cdc Iy do phwong tién,
céng nhdn rang Tiép cdn dia trén quyén con nguwoi sé dan dit t6i

mot két quad con nguwoi tot hon va bén viing hon".*°

25 Vii Cong Giao, Ngo Minh Huong (chii bién), Tiép cdn dua trén quyén
con nguoi Ly lugn va thuc tién, Nxb Dai hoc Quéc gia Ha Noi, Ha Noi,
2016, tr. 29.

26 Office of the United nations High commissioner for human rights,
Frequently asked questions on a human rights-based approach to
development cooperation, United Nations, New York and Geneva, 2006,
tr. 17, nguyén van: " There are two main rationales for a human rights-
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Véi ly do dau tién, mat dao duc cla Tiép can dua trén
quyén 13 & chd, quyén con ngudi 1a mét trong nhitmg bao dam co
ban gitp ching ta gin gitt pham hanh va gid tri 1am nguoi. Tiép
can dya trén quyén con ngudi do d6 s& xuat phat tir muc dich cao
thuong nhét, d6 1 bao dam nhan tinh va nhan phém. Hon thé nira,
gi4 tri dao dirc ciia mot nén 1ap phap ciing s& duoc ting 1én néu
viéc xay dung nén ndé dugc thyc hién boi Tiép can dua trén
quyén. That vay, do Tiép can dua trén quyén nhin manh vai tro
ctia nha nudc, voi tu cach chu thé co nghia vu bdo dam va thuc
day quyén con nguoi, nén két qua cta no, tirc 1a cac van ban phap
ludt, s€ phai dat ra nhitng yéu ciu co ban vé nghia vu ctia nha
nuée. Nha nudc véi tu cach mot t6 chire duge 1ap nén boi ngudi
dan, duoc duy tri hoat dong bang tién thué cua ngudi dan thi tat
yéu phai c6 mot nghia vu mang tinh dao dirc d6 1a phai bao vé va
nang cao quyén loi cho ngudi dan. Véi 1y do tha hai, Tiép can
dwa trén quyén chii trong vao mdi quan hé giita chu thé c6 quyén
va chi thé ¢o nghia vy. Véi cach tiép can nay, van dé duogc dit ra
khi d6 1a 1am thé nao dé nguoi ndm quyén thyc hién duge quyén
cua minh, bao ham ca viéc nhan thirc va doi hoi quyén do; va lam
thé nao dé nguoi mang nghia vu thyc thi déy du nghia vu cua ho.
Khi giai quyét mdi quan hé ndy mot cach tuyét d6i thi van dé dap
g quyén, hay dap tmg nhu cau ciing s& dong thoi dat duoc. Pay
1a cach tiép can bén vimg nhat va giai quyét duoc gbc ré cua van
de.

Nhu vay, ching ta da thdy dugc nhitng diém hop 1y va
dung dan cua Tiép can dya trén quyén. D6 chinh 1a nhimng 1y 18 co
ban giai thich vi sao cach tiép can nay lai duoc 4p dung phd bién

based approach: (a) the intrinsic rationale, acknowledging that a
human rights-based approach is the right thing to do, morally or
legally; and (b) the instrumental rationale, recognizing that a human
rights-based approach leads to better and more sustainable human
development outcomes."
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nhu vay. Diac biét 1a véi nd luc cia Lién hop qudc cung véi cac
co quan cua no, Tiép can dua trén quyén vé6i tu cach 1a cach tiép
can tién bo va bén virng nhit dang ngay cang dugc quan tim, nhat
1a & cac nude dang phat trién. Khoi dau tir mot 101 hiéu triéu cua
Téng thu ky Lién hop qudc Kofi Anan: "Tdt cd co quan ciia Lién
hop quoc long ghép quyén con ngueoi vao cdc hoat dong, chirong
trinh trong khuon khé cac nhiém vu tuwong 1mg"’, Tiép can dua
trén quyén ngay nay di 1a mot trong tdm trong nhiéu hoat dong
hop tac ciia t chirc nay voi cac quéc gia va tré thanh xu thé cua
xa hoi duong dai. Nhu vay, véi nhitng yéu t6 khach quan thudc vé
bbi canh va xu huéng ciia nhan loai, va ca nhitng yéu té chu quan
thudc vé tinh hiéu qua va bén viing cua Tiép cin dua trén quyén,
c¢6 thé thay, cach thirc tiép can nay xtmg dang va can thiét dugc
ap dung trong cac hoat dong xay dung thé ché & Viét Nam.

D6i voi van dé chuyén doi gi6i tinh, Tiép can dwa trén
quyén lai cang tré nén can thiét va quan trong trong boi canh hién
dai. Nhu di trinh bay & phan trudc, chuyén doi gisi tinh 1a mot
van dé c6 mdi lién hé mat thiét véi quyén con ngudi hay tham chi
c6 thé khang dinh d6 1a mot trong nhiing khia canh méi cia
quyén con ngudi’®. Do vay, dé giai quyét van dé chuyén doi gisi
tinh, can thiét phai 4p dung cach tiép can nay. Béi canh qudc té
ciing cho thiy, chuyén d6i gidi tinh dang ngay cang dugc quan
tam dudi goc do quyén con nguoi. Thang 6/2011, Hoi dong nhan
quyén Lién hop qudc dd théng qua Nghi quyét khang dinh moi
ngudi déu co6 quyén binh ding bat ké thién huéng tinh duc nhu
thé nao. Va chinh Tong thu ky Lién hop qubc dwong nhiém Ban
Ki Moon ciing d3 kéu goi cac nude cham dit su ky thi v6i ngudi
chuyén gidi noi chung va cong dong ngudi dong tinh, song tinh,

2T www.unicef.org/sowc04/files/AnnexB.pdf.

28 Nguyén Pang Dung, Vii Cong Giao, La Khanh Tung, Sdd, tr. 99.
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chuyén gi6i néi chung®®. Ngay ca & Viét Nam, nhitng phong trao
hoat dong cho quyén cia ngudi chuyén giéi théng qua cac hoi
thao, tudn hanh, trién 1dm cling da dién ra va nhan dugc sy hudng
ung rong rai va manh mé& tr nhitng du ludn trong va ngoai nudc.
Nhu vay, su nhin nhan dudi goc do quyén 1a diéu hét stre can thiét
trong viéc xay dung phap luat vé chuyén dbi giéi tinh, dudi
nhitng strc ép tir chinh nhu cau noi tai cua cong dong chuyén gidi
trong nudc va boi canh thé gigi duong dai.

3. Mot s6 van dé phap ly vé chuyén ddi giéi tinh va
cach thire giai quyét thong qua Tiép cin dua trén quyén

Nhu da trinh bay, chuyén d6i gidi tinh 14 mot hién tuong
co lién quan toi nhiéu khia canh xa héi va con nguoi, do vay no
cling dit ra nhidu van dé phap 1y can duoc giai quyét, trong phan
nay, chiing toi trinh bay vé mét s6 van dé co ban nhu sau:

Thir nhdt 1a vé tinh hop phap ciia phiu thuit chuyén
dbi gi¢i tinh. Sy cong nhan va hop phap hoa viée chuyén gidi la
yéu té dau tién va quan trong nhat dé dam bao quyén cta nguoi
chuyén giéi. Thét vy, voi nhu cau thay doi co thé nham phu hop
v6i ban dang gi6i cua ca nhan, viéc tim kiém t6i cac bién phap
chuyén gidi 1a hét stc can thiét dé dép ung nhu cau d6. Va khi
x4c dinh rang, quyén dugc chuyén giéi 1a quyén dau tién va co
ban nhat cua ngudi chuyén gidi, sy ghi nhan va hop phap hoa
hanh vi chuyén giéi 12 nghia vu quan trong cia nha nudc. Vay,
v6i cach tiép can dua trén quyén, khi d3 nhin nhan nha nuée nhu
mét chu thé mang nghia vu thi vi¢c thuc hién nghia vy nay dbi
v6i nguoi huong quyén, tirc nhitng nguoi chuyén gidi, 1a rit quan

29 Toan vin c6 thé xem tai day:
http://thinkprogress.org/Igbt/2012/03/07/439543/un-secretary-general-calls-
on-nations-to-end-lgbt-discrimination-at-historic-human-rights-council-
hearing/.
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trong. Vi vy, phiu thuat chuyén dbi giéi tinh duoc cho phép &
nhiéu noi trén thé gi¢i*®. Tt ca moi ngudi déu co thé thyc hién
phau thuat chuyén doi gi6i tinh, tuy nhién c6 thé néi, dé viéc phau
thuat chuyén ddi gioi tinh thuc sy 1a dung dén voi nhu ciu tu
nhién cua con ngudi (loai trir rii ro chuyén ddi gidi tinh ma ca
nhan d6 khong ludng trudc cac kha ning khong thé duong dau
v6i phan tng cia gia dinh, xa hoi; hay thay d6i nhan dang nham
tron tranh nghia vu va trach nhiém trude phap), viéc dat ra cac
tiéu chudn phau thut chuyén doi giéi tinh 13 can thiét. Pé chic
chin réng viéc thuc hién phau thuat chuyén ddi gidi tinh ddi véi
mot ngudi 1a ding dan, ngudi d6 can trai qua Kiém tra cude sdng
thuc (Real-life test), day la mot khai niem mang tinh danh gia ban
ddau nham mé ta khodng thoi gian tir khi mét ngwoi chuyén giGi
bdt dau séng ding theo gidi tinh ciia minh dén khi ngwoi dé da
thwe hién di dé dwoc nhin nhdn la mét nguoi thich hop dé phdu
thudt chuyén doi gidi tinh"™",

Bén canh d6, dua trén quan diém cua Tiép can dua trén
quyén, co thé thay, dbi v6i hanh vi phiu thuat chuyén doi gidi
tinh, nghia vy ctia nha nudc khong chi dung lai & viéc cho phép
ma con la phai thac déy cho viéc thuc hién phau thuat d6 duoc
dién ra mot cach tot nhat. Nhin nhan vé quyén ciia ngudi chuyén
giéi v6i tu cach quyén ciia nhom ngudi dé bi ton thuong, nha
nude can ¢ nhitng sy hd tro can thiét ddi vai ho trong vi¢c thyc
hién phau thuat chuyén gidi, gidng nhu di hd trg cho nhiing
nguoi khac thugc nhom nay nhu phu nit, nguoi khuyét tat, tré em,

%0 Theo mot tai li¢u clia Vién nghién ctru Kinh té, X4 hoi va Mbi truong
ISEE, mot s nuéc cdm phiu thuat chuyen gidi trén thé giéi bao gom:
Ethiopia, Morroco, Coté d’voire, Tiéu vuong quéc A Rap Théng Nhat,
Oman, Qatar, Kuwait, Macedonia.

31 Gianna E. Israel,Donald E. Tarver,Joy Diane Shaffer, Transgender Care:
Recommended Guidelines, Practical Information, and Personal Accounts,
Temple University Press, 2001, tr. 10.

32



33

Kinh nghiém mot sé qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

nguoi thiéu sd.v.v. Pdi v6i cac nudc trén thé gidi, su ho tro vé tai
chinh d6i véi viéc phau thuat chuyén d6i gi6i tinh duogc coi la can
thiét boi 1y do nhan dao. O Iran, mic du 12 mot nude Hoi giao,
phiu thuat chuyén d6i gidi tinh khong nhiing dugc chap nhan ma
chi phi con duge hd tro téi mot mira’?. Hay ¢ Canada da c6 8/10
tinh mién phi chi phi chuyén d6i gi¢i tinh cho nguoi chuyén
gi6i*>. Nhu vay kinh nghiém cac nuéc cho thiy su 4p dung mot
cach triét dé Tiép can dua trén quyén vé van dé phau thuat chuyén
d6i gi6i tinh. O Viét Nam, nghi dinh 88/2008 ND-CP hién chua
cho phép thuc hién loai phau thuat nay, tuy nhién diéu do khong
thé ngan can nguoi chuyén giGi ra nudce ngoai phau thuat. Van dé
dit ra 13, néu chung ta c6 thé kiém soat dugc loai phu thuat nay
thi nha nudc can bii bé quy dinh cdm thuc hién phiu thuat
chuyén do6i gidi tinh va tir d6 tién t6i nhitng hd trg can thiét cho
nguoi chuyén gidi.

Thir hai, vé viéc cong nhan giéi tinh ctia ngwdi chuyén
gi¢i. Xem xét dudi goc do nhan than ciia ngudi chuyén gidi, viéc
cong nhan giGi tinh cua ngudi chuyén gidi 1a can thiét vi ho can
t6i sy thira nhan ctia cong dong ddi voi gidi tinh ciia minh. Ngay
nay, c6 thé khang dinh: mitc dé ciia sw cong nhdn phap Iy déi véi
nguoi chuyén gidi la hét sirc réng 1om trén toan thé gici>*. Mot sb
thong tin sau 13 minh chimg cho diéu trén: Nam 2003, Quéc hoi
Nam phi théng qua dao ludt vé tinh trang gidi (Sex status Act),
theo d6 nguoi chuyén gidi c6 thé téi Bo Noi vu dé xin stra phan
gi6i tinh trong gidy khai sinh; cling nim d6, co quan 1ap phap cua

32 Theo ban tin: Barford, Vanessa (February 25, 2008), BBC News: Iran's
'diagnosed transsexuals', British Broadcasting Corporation. Retrieved
March 12, 2012. Xem tai: http://news.bbc.co.uk/2/hi/7259057 .stm.

* Theo: Truong Hong Quang, Nguoi dong tinh, song tinh, chuyen gioi 1qi
Viét Nam va vin dé doi méi hé thong phdp ludt, Nxb Chinh tri qudc gia-Sur
that, Ha No6i, 2014, tr. 116.

3 Joan C. Chrisler, Reproductive Justic: A global concern, Praeger,
England, 2012, tr. 21.
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Nhét Ban ciing ban hanh luit cho phép ngudi chuyén gi6i thay
dbdi gidi tinh phap 1y cia minh va ngay nim sau mot toa 4n & tinh
Okinawa d thuc hién diéu nay; & Han Qudc, nim 2006, Toa 4n
t6i cao quy dinh ring ngudi chuyén gidi c6 quyén co cac gidy to
phép 1y ching nhan tinh trang gi6i tinh cua minh®’. Hinh anh
sau*® cho thay cac nuéc & phuong chau Au, noi quyén cta ngudi
chuyén gi6i co thé chia thanh cac nhom: nhitng nudc cong nhan
ngudi chuyén giéi nhung c6 yéu cau rang ho phai bi triét san
(mau d0), cac qubc gia khong cong nhan ngudi chuyén gidi (mau
xanh réu), va cac nudc cong nhan va khong yéu cau phai triét san
(mau xanh duong).

3> Joan C. Chrisler, Sdd, tr. 22.
36 Nguon: http://www.tgeu.org/sites/default/files/Trans_Rights Europe
_Map 2013.jpg.
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Hinh 3: Ban g"& cdc quoc gia chau Au vé quyén thira nhdn gioi
theo yéu cau bat bugc triét san hay khong (Nguon: TGEU)

Nhu vay, & chau Au c6 dit ra mot van dé 1a chi cong nhan
ngudi chuyén gidi khi ho khong con kha ning sinh san. Duong
nhu quy dinh nay chi bat ngudn tir nhitng nhan thirc vé dao duc
va chinh tri. Cyu phé tong théng My Al Gore trong cudn sach ndi
tiéng ctia minh, The Future: Six Drivers of Global Change, d4 ban
vé diéu nay nhu sau: "Thdt ky la, ké cd téi ngay nay Thuy Dién
van la mét trong 17 nuwdc chdu Au doi héi s triét san trudce khi
mét ngueoi chuyén gici ¢ thé chinh thire chuyén gidi tinh ciia
minh trong cac van ban cua nha nuwoc. Nhitng nha lap phap Thuy
Pién da tranh ludgn vé viéc sira ludt nay, thir da co hiéu luc tr tan
nam 1972. Chang c¢é mét Iy 1é khoa hoc hay y hoc ndo khién cho
ludit nay khéng bi bdi bo. Sw so hdi va thiéu hiéu biét ciia mot bo
phdan nho nhitng nha chinh tri bao thu da khién viéc x6a bé ludt
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nay tré nén bat kha thi lau hon nita."™’

Trong bdi canh 4p dung phuong phap Tiép can dua trén
quyén, chiing ta can thay dugc viéc cong nhan gidi tinh cho ngudi
chuyén gidi 1a can thiét va hoan toan c6 thé 1am duoc ma khong
tiéu tén qua nhiéu ngudn luc cta nha nude. Con van dé yéu cau
ngudi chuyén gidi phai tir bé kha ning sinh san duong nhu khéng
con phi hop véi yéu cau cia Tiép can dya trén quyén va dang dan
duge d bo nén trong qua trinh xdy dung ludt vé chuyén gidi
chung ta khong nén xem xét dat ra mot quy dinh tuong tu.

Thir ba, vé cac quyén ciia nguoi chuyén giéi. Xem xét
nguoi chuyén gidéi nhu mdt bo phan cua nhém xa hoi d& bj ton
thuong, Tiép can dua trén quyén dat ra yéu cu phai hd trg va
thac déy viéc thuc hién rat nhiéu quyén vé strc khoe, y té, giao
duc, lao dong, ciia nhom ngudi nay. Trong truong hop do, nhu
khang dinh cua t6 chitc WHO: "Mét cdch tiép cdn dwa trén quyén
sé dam bdo rang... nguoi chuyén gici... c6 thé thiee hién quyén
dioc thong tin, quyén dwoc song tién nghi, cho phép ho c6 thé tw
bdo vé minh khéi HIV hay cdc bénh truyén nhiém qua dwong sinh
duc, ciing nhir quyén dwoc tiép cdn nhitng bién phdp phong tranh
HIV thich hop va hiéu qua, dwoc doi xir, cham séc va hé tré voi
mirc do cao nhat cé thé ma khong chiu bat ky sw phan biét doi xir
nao."® C6 thé n6i Tiép can dya trén quyén dua ra mot sy bao
dam toan dién dbi véi cac quyén cia nguoi chuyén gidi. Trong
d6, do c6 rat nhiéu khia canh, nén chung t6i s& minh hoa tap trung
vao quyén duoc chim séc stc khoe theo tinh than Diéu 12
ICESCR, can thay rang ngudi chuyén gidi phai chiu rat nhidu van

37 Al Gore, The Future: Six Drivers of Global Change, Random House,
New York, 2013, tr. 234.

38 UNAIDS, Unaids Action Framework: Universal Access for Men Who
Have Sex With Men and Transgender People, World Health Organization,
2009, tr. 5, 6.
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dé vé strc khoe sau phau thuat. Bén canh d6 ho ciing co thé chiu
nhimg anh hudng vé stc khoe tam 1y do bi ky thi. Vi viy, véi
cach tiép can dua trén quyén, nha nudce va mot sd td chirc xa hoi
dan sy c6 nghia vu phai hd tro vé mit ste khoe ddi vai nguoi
chuyén gidi, trong do cd sy cung cép bao hiém y té, cac dich vu
chiam séc strc khoe va chdng phan biét dbi xir. O My, theo mot
cAm nang vé chim soc strc khoe do mot to chue co tén National
Center for Transgender Equality (NCTE, tam dich: Trung tam
qudc gia vé sy binh dang ctia nguoi chuyén giéi), mot sé dao luat
quan trong bao vé vé mit stc khoe ctia ngudi chuyén gidi bao
gom: Affordable Care Act (ACA) nghiém cam ky thi giéi & bénh
vién hay cac chuong trinh sic khoe cua lién bang, Health
Insurance Portability and Accountability Act (HIPAA) bao v¢ su
riéng tu cua thong tin stc khoe ca nhan, Nursing Home Reform
Act thiét 13p cac vién dudng 130 ma & d6 quyén cia ngudi chuyén
gidi duge bao vé*. Sy bao vé nguoi chuyén gidi khong chi nam &
cac chinh sach hd tro ma con & cac hoat dong giao tiép tmg xir ddi
v6i ngudi chuyén gidi. Bang*® sau cho thay diéu nay:

Xir sw hop 1y nhat Vi du Nguyén ly

Hoi lich su néu ban | "Hét sirc tran trong, ban | Khong thanh
khong 16 vé tén goi | mudn duoc goi thé nao?" | kién
yéu thich cta nguoi | hay "Ban mudn toi goi
bénh tén ban la gi?"

Hoi tén mot cach | "Co6 phai trong y ba cua | Xa giao
ton trong ban di dé mot cai tén
khac khong?" Tranh hoi:
"Tén that cua ban la gi?"

39 Xem tai: http://www.transequality.org/know-your-rights/healthcare.
40 Sari Reisner, Meeting the Health Care Needs of Transgender People, tr.
34.
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Néu ban goi sai, hdy | "Téi xin 16i vi dd dung | Trach nhiém
xin 16i lich sy sai té€n ban. T6i khong cé
y khong ton trong ban"

Ngon ngtr gioi tinh | St dung "ho" thay cho | Bang tin cay
trung dung "anh ta" hay "c6 ta"

Chi héi  nhitng | Ty héi ban than: minh | Ton trong
thong tin dwoc yéu | mudn biét gi, minh can
clu biét gi, hoi mot cach xuc
pham 1a thé nao?

Nhin chung, tiép can dua trén quyén hudng t6i mot sy bao
dam toi da d6i voi ngudi chuyén gidi, bao gdm ca mat thé chat 1an
tinh than. Piéu d6 dat ra nghia vu v&i nhiéu loai chu thé, bao gdm
nha nudc, cac to chirc x4 hoi hay ké ca nhimng ngudi cham soc y té,
nhu vi du ¢ bang trén. Suy rong ra c6 thé hinh dung, d6i véi mdi mot
linh vuc x4 hoi, bao gém strc khoe va ca cac linh vuc khac nhu van
héa, lao dong, gido duc, ngh¢ thuat, noi nguoi chuyén gidi tham gia,
can c6 nhitng yéu cau khit khe vé cac nghia vu cu thé nham chdng
lai sy phan biét d6i xur, ddng thoi c6 nhimg hd tro can thiét dé nguoi
chuyén giéi khong cam thay bi thiét thoi. D6 chinh 1a diéu phan anh
16 rét nhét cac nguyén Iy co ban cua Tiép cin duwa trén quyén con
ngudi vé van dé chuyén doi gioi tinh.

Két luan

Cung véi sy gia tang nhitng dong gdp xa hoi cua nguoi
chuyén gi6i, cach nhin cta du luan d6i v6i nguoi chuyén gidi da
thay ddi manh mé trong nhitng ndm qua. HO6 tro viéc thuc hién
quyén ciia nhom ngudi nay ciing dong nghia véi viée thuc day
nhitng céng hién ctua ho cho xa hgi. Trong bdi canh do, viéc thuc
hién phuong phap Tiép can dua trén quyén 1a mot yéu cu co ban
trong qua trinh Viét Nam xay dung lut vé chuyén doi gidi tinh,
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nham cu thé héa Diéu 37 Bo luat Dan sy s& ¢ hiéu luc trong thoi
gian toi. Cu thé, viéc xac dinh 16 cac quyén chinh déng va phu
hop véi luat nhan quyén cua ngudi chuyén gidi, ddng thoi chi ra
duoc nhitng nghia vu twong tmg cua nha nude 1a didu hét suc
quan trong di v6i viée xay dung nén mét dao luat chat luong cho
ngudi chuyén gioi.
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PHAP LUAT VE CHUYEN GIOI CUA ANH

QUOC
TS. La Khanh Tung
(Khoa Ludt DHQG Ha Npi)

Trong bdi canh Viét Nam da cong nhan quyén chuyén gidi
va chuin bi soan thao luat vé linh vuc nay, viéc tim hiéu kinh
nghiém qudc té 14 rat can thiét. Ludt cong nhan gidi tinh (Gender
Recognition Act) cia Anh qubc, duoc Nghi vién nude nay thong qua
ndam 2004, 1a mot trong nhiing dao luat dau tién trén thé gidi cho
phép ngudi chuyén gidi thay ddi gidi tinh vé mat phap 1y. Du dén
nay n6 khéng con 1a dao lut tién bo nhat, xét trén quy mé toan cau,
nhung mot s6 ndi dung ctia né ciing ¢ gia tri nhat dinh dé cac quéc
gia khac tham khdo.

1. Quyén ciia ngwdi LGBT va lich sir phap luit vé chuyén
gioi tai Anh

Ngay nay, quyén ctia cong dan Anh thudc nhém LGBT dugc
bao vé gan nhu tot nhat & chau Au va trén thé giéi. Theo mot khao
sat nam 2015 vé quyén ctia cac nhém LGBTI, nude Anh c6 sb diém
cao nhat chdu Au.*' Canh d6, nudc Anh c6 s6 nghi s§ 13 nguoi thudc
nhém LGBTI cao nhét trén thé giéi (27 ngudi nhom nay trong cude
bau ctr nim 2015).

Tuy nhién, trong nhitng thap nién truéc diy quyén cia
nhitng ngudi chuyén gidi chua dugc nhan thirc va bao vé day du.

41 Chi s6 Rainbow Europe Index 2015, khao sat dugc tién hanh béi ILGA-
Europe (International Lesbian, Gay, Bisexual, Trans and Intersex

Association - Europe region), theo "Scotland tops league for gay rights",
the Guardian, 10/5/2015.
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Trong vu an Corbett kién Corbett, dugc xét xur vao nam 1969 va ban
an vao thang 2/1970, mot vu ly hon da tao ra tién 18 lién quan dén dia
vi clia ngudi chuyén gidi (transsexual people) & nudc Anh. Vu viée
dugc xem xét khi Anh chua cong nhéan sy déng thuan hai bén la can
ctr di dé cho ly hon. Arthur Corbett, nguyén don, mudn ly hon vo 1a
ngudi mau April Ashley. Ngudi vo lai khéng mudn ly hon va nai ra
quy dinh trong Luat Hon nhan 1965 @ duy tri méi quan hé. Cin ctr
ly hén ma nguoi chong dua ra 1a Ashley 1a mot nguoi dan ong, mic
di1 d3 c¢6 su chuyén gidi. Toa an két luan riang cudc két hon nay 1a vo
hiéu ngay tir dau (void ab initio), quan hé hon nhén chi c6 thé giita
mdt ngudi nam va mdt nguoi nir. Dé di dén két luan, toa an da xem
xét rat than trong cac yéu t6 y khoa vé van dé chuyén gidi. Toa phan
quyét rang khong thé thay doi gi6i tinh (sex) va chi ¢ thé thay doi tu
cach phap 1y cho thich hop véi gidi (gender) nao. Phan quyét nay
dugc sur dung cho dén khi Luat cong nhan gidi tinh 2004 dugc thong
qua.

Nam 2002, Toa 4n Nhan quyén chau Au, trong vu Christine
Goodwin kién Anh quéc, dua ra két luan rang “chinh quyén Anh da
phan biét d6i xtr, vi pham Diéu 8 va 12 ctia Cong wéc Nhan quyén
chau Au”. Sau phan quyét nay, chinh quyén Anh di dua ra ludt méi
dé tuan thu Cong ude. Dy luat dugc dua ra Thuong vién vao cudi
nam 2003, dugc Thuong vién va Ha vién thong qua vao nam 2004.

2. N¢i dung chinh ctiia Luét cong nhan gidi tinh

Luat cong nhan gidi tinh 2004 c6 hiéu luc tir ngay 4/4/2005.
Theo Luat, nguoi chuyén giéi da trai qua sy khac biét 16n vé gidi
tinh va da trai qua can thiép y té (medical treatment) c6 thé nop don
dén Co quan cong nhan Gid6i tinh (Gender Recognition Panel —
GRP) d¢ xin cip Chung nhan Cong nhan gi6i tinh (Gender
Recognition Certificate - GRC). Chiing nhan cong nhan gidi tinh
cho phép nguoi chuyén gidi str dung né “vao moi muc dich”. Ching
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nhén cling 1a can cor d€ cung cap lai gidy khai sinh, néu gidy khai
sinh d6 trude day dugc cap & Anh.

Ngudi mubn duge thay dbi vé gioi phai cung cdp cho Co
quan cong nhan gidi tinh bang chimg vé tridu ching cia viée c6 bat
on vé gidi va can thuyét phuc rang song theo Iya chon méi suét phan
doi con lai. V& co ban ddy chi 1a van dé thu thuc gidy to, khong bit
budc nguoi ndp don phai ty minh dén trinh bay. Cac chi tiét vé can
thi¢p y té va thoi diém can duoc cung cép. Viéc phau thuat bo phan
sinh duc khong phai 1a mét diéu bat budc, mic du néu da thyuc hién
thi ngudi ndp don can cung cép thong tin chi tiét. Ludt quy dinh
ngudi ndp don phai trai qua 2 nam chuyén doi d&é duoc cung cp
chung nhan.

Néu ngudi ndp don xin cap Chimg nhan cong nhan giGi tinh
dang trong tinh trang hon nhan hop phap, ho s& duoc cap mot Chimg
nhan cong nhan gidi tinh Tam thoi. Chimg nhan nay s€ dugc dung
lam can ¢ dé vo hiéu hoa mot cudc hon nhan. Sau khi hén nhan
dugc vo6 hi€u qué, Ching nhan dﬁy du s€ duoc Célp.

Canh do, Luat cong nhan gidi tinh 2004 c6 céc quy dinh veé
bao vé thong tin va quyén riéng tu. Theo Diéu 22, viéc mot ngudi loi
dung chtrc vu tiét 10 thong tin dugc bao vé cho nguoi khac 1a mot td1
pham. “Thong tin dugc bao v&” dugc dinh nghia la thong tin lién
quan dén mot ngudi di ndp don 1am thi tuc nhan Chimg nhén cong
nhén gi6i tinh. Tuy nhién, Piéu 22 ciing liét ké mot sb ngoai 1¢ dé co
thé tiét 16 thong tin. Cac ngoai 1é nay dugc quy dinh chi tiét hon tai
Luat (Statutory Instrument 2005 No.635). Céc ludt su ciing cé trach
nhiém bao vé théng tin cta nhimg ngudi chuyén gisi du hoc co
Chting nhan ma ho gap, du la khach hang cia ho hay khong.
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3. Phap luit vé hon nhan dong giéi

Mic du da c6 ludt vé& xac dinh lai giéi tinh, cho dén trudc
nam 2013, khi Ludt Két hon (cac cip dong gioi) (The Marriage
(Same-Sex Couples) Act), hon nhan van chi dugc phép giita mot
ngudi nam va mdt nguoi nit. Nhiéu ngudi chuyén gidi dén nay tiép
tuc trong cac cudc hon nhan nhu vay. Khi d6, mot nguoi chuyén gisi
da két hén mudn nhan duge mot Chtrng nhan cong nhéan gidi tinh
phai hodc 1a ly hon hoac 1a phai lam thu tuc vo hiéu hda cudc hon
nhan bang viéc sir dung mot Ching nhan tam thoi. Mot thoa thuan
chung song (civil partnership) c6 thé dugc thiét 1ap néu cap doi
mubn chung séng véi nhau.

Tuy nhién, theo Luat Két hon déng gi61, mot cugc hon nhan
trwde khi c6 Luat, ma mot bén mudn cd Ching nhén, nay cé thé
chuyén d6i thanh hon nhan dong gidi, voi su dong ¥ ctia ngudi phdi
ngau. Trong hoan canh nay, mot thoa thuan chung séng van co thé 1a
mot lua chon.

Ké tir khi ap dung Luat 2013, co nhiéu cap déng tinh luya
chon hinh thirc hon nhan nay, hon 1a thoa thuin chung séng. Néu
mot bén cua “hon nhan déng gioi” mudn ¢6 mot Chung nhéan, hon
nhan nay phai chuyén san hon nhan thong thuong véi su dong thuan
cua hai bén.

Céc thoa thuan chung séng da ton tai trude day, néu mot bén
1am thi tuc chuyén doi giéi tinh va xin cip Chimg nhén, cip doi phai
chuyén sang hon nhén, voi sy dong ¥ clia nguoi phdi ngau khong
phai 1a nguoi chuyén giéi.

4. Mot s6 ham y cho Viét Nam

Viét Nam dang chuan bi xiy dung Luat Chuyén do6i gioi
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tinh. Mot s6 ndi dung du kién s& bao gém: ddi tuong duoc phép thuc
hién phau thuat chuyén dbi gi6i tinh; ngudi hanh nghé, co s¢ kham
chira bénh dugc phép thue hién chuyén doi giéi tinh; quyén va nghia
vu cia ngudi chuyén di giéi tinh; nghia vu va trach nhiém cua
nguoi hanh nghé/co s& duoc phép thuc hién chuyén dbi gidi tinh;
quy trinh dé duogc tién hanh phiu thudt chuyén dbi gioi tinh/duoc
phép ludt cong nhéan 1a ngudi chuyén gidi; quy trinh thuc hién phau
thuat chuyén doi gioi tinh ddy du; cac thu tuc phap 1y cong nhan
nguoi chuyén doi gioi tinh...

Qua kinh nghiém lap phéap ctia nudc Anh, mot s khia canh
sau ddy ciling can cac nha 1ap phap Viét Nam quan tdm nghién ctru
la:

1. Tén goi ctua Luat, co thé goi 1a Ludt Cong nhin gidi tinh,
thay vi goi 1a Luat vé “chuyén giéi” hodc “chuyén doi gioi tinh”.

2. Nén quy dinh mot thoi gian qua do dé theo ddi, cho du ngudi
chuyén gidi c6 phau thuat hay khong (nén 1a 2 nim nhu Ludt cua
Anh).

3. Can quan tdm diéu chinh c4 nhimg ndi dung trong Luat Hon
nhan va gia dinh (va céc linh vyc lién quan nhu ludt vé ho tich, vé
lao dong, vé nghia vy quan su...) dé bao dam quyén cia nguoi
chuyén gidi.
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PHAP LUAT VE CHUYEN GIOI O HOA KY
VA GOQI MO CHO VIET NAM (1)

TS. Nguyén Bich Thao

(Khoa Ludt - Pai hoc Quéc gia Ha Npi)

Mic du Hoa Ky 13 nudc co phong trao ddu tranh cho
quyén cta ngudi chuyén gidi rdt manh mé, nhung so vdi phap
luat nhidu nudc khac, phap luat vé chuyén giéi 6 Hoa Ky chua
thuc su cip tién va dang trong qua trinh tiép tuc hoan thién dé phu
hop véi xu hudng chung cua thé gidi. Hoa Ky khong c6 dao luat
riéng vé chuyén doi gidi tinh hay quyén cua ngudi chuyén gidi,
ma van dé nay dugc diéu chinh trong nhiéu vin ban khac nhau &
cap lién bang va tiéu bang,

Trong cac van ban phép luat & Hoa Ky khong c6 mét dinh
nghia chinh thirc vé “chuyén giéi” (transgender), “chuyén doi
gi6i tinh” (transsexual), ngudi chuyén gidi, nguoi chuyén doi gisi
tinh, nhung thuat ngir thuong duoc str dung hon 1a “chuyén giéi”
(transgender). Phap luat ciing khong quy dinh cu thé cac diéu
kién dé chuyén doi gidi tinh (d6i twong, d6 tudi, thé chat, tam 1y)
vi d6 1a quyén tir do ca nhan ctia mdi nguoi. Noi dung diéu chinh
ctia phap luat chu yéu tap trung vao hai van dé: thi nhat, quy
trinh, thi tuc cong nhan phép 1y d6i véi nguoi chuyén gisi va thir
hai 14 cac quyén binh dang, khong bi phan biét ddi xtr ctia ngudi
chuyén gii.

1. Quy trinh, thii tuc cong nhéin phap ly dbi véi nguoi
chuyén gioi
1.1. Quy dinh vé diéu ki¢n dé dwoc thay doi gidi tinh
trén gidy to tiy thin
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Cdc chinh sach va quy dinh phdp ludt truyén thong

Céac quy dinh phap luat vé quy trinh, thu tuc céng nhan
phap 1y, nhit 1a thu tuc thay d6i thong tin ho tich (ho tén, gi6i
tinh) trén cac gidy to tily than co y nghia hét sitc quan trong dbi
v6i cong ddng ngudi chuyén giéi. Hién nay, da sé cac tiéu bang &
Hoa Ky cho phép mét c4 nhan duoc thay d6i ho tén, gidi tinh trén
gidy khai sinh, nhung mdi bang quy dinh diéu kién, tha tyc thay
d6i khac nhau. C6 bang yéu cau phai ¢ 1énh cua toa an dé dugc
thay d6i, hodc mot gidy xac nhan cta béac si phiu thuat chuyén do6i
gi6i tinh dé chirg minh rang ca nhan d trai qua diéu tri y té thich
hop.

Mac du quy dinh vé ho tich thudc thim quyén cua cac
bang, nhung chinh quyén lién bang di ban hanh Lu4t mau vé ho
tich (Model State Vital Statistics Act) tit nam 1907 dé huéng dan
thong nhét cac quy dinh vé dang ky ho tich trong ca nudc. Nam
1977, 1an dau tién Luat mau vé ho tich quy dinh van d¢ cai chinh
gi6i tinh (gender correction), va Luat mau nay hién nay dang
duogc xem xét sira d6i cho phit hop véi tinh hinh méi.

Luat mau vé ho tich nam 1977 quy dinh rﬁng ngudi nao
sinh ra & Hoa Ky mudn thay doi gi6i tinh trén gidy khai sinh phai
ching minh rang “gidi tinh ciia ngwoi dé da dwoc thay doi théng
qua phdu thudt’. Trén co sé Luat miu, c6 khoang 29 tiéu bang va
vung lanh thd & Hoa Ky ¢6 luat quy dinh phau thuét 1a bat buc dé
dugc cong nhan thay doi gidi tinh. Mot s6 tiéu bang khong ¢ luat
quy dinh vé thay ddi gi¢i tinh trén gidy to, nhung c6 quy dinh vé
diéu kién phau thudt trong cic van ban dudi luat (vi du:
Connecticut, Maine, Montana, North Dakota). O bang Virginia,
mic du luat chi quy dinh vé “diéu tri y t&”, nhung van ban dudi luat
quy dinh diéu kién bt budc dé duoc thay ddi giéi tinh trén gidy to
1a phai qua phau thuat. O mot s6 bang, phap luat khong quy dinh cu
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thé vé van dé nay (Kansas, Mississippi, Nevada, Wyoming). O
bang Florida va ddo Rhode, mac du khong c6 quy dinh thanh van,
nhung trén thuc té, chinh quyén van yéu cau c nhan phai qua phau
thudt thi méi dugce cai chinh gidi tinh. Mot sO bang van cAm hoan
toan viéc stra doi gi6i tinh trén gidy to ho tich (vi du: Tennessee).*?

Cac chinh sach va quy dinh phap ludt theo xu huwong hién
dai

Trong nhitng nim gan ddy, mot s6 bang & Hoa Ky nhu
Washington, Vermont va California di stra d6i cac quy dinh phap
luat vé cong nhan gidi tinh méi ciia ngudi chuyén gidi phu hop
v6i xu hudng hién dai trén thé gidi, theo do phau thuat khong con
1 diéu kién bat budc.

O bang Washington, quy ché vé& cong nhan giéi tinh sau
khi chuyén gi6i dugc ban hanh tir ngay 1/7/2008 va thuc chat chi
ghi nhan lai thuc tién di dién ra trong nhiéu nim truéc. Theo quy
ché nay, nguoi dang ky thay dbi gidi tinh phai ndp mot don yéu
cdu va “gidy x4c nhan cta béac si diu tri hodc bac si chinh hinh
thé hién rang nguoi yéu cau dang ky da trai qua diéu tri ldm sang
thich hop™.

Luat cua bang Vermont trudc nam 2011 khong quy dinh
cu thé vé cai chinh ho tich cho ngudi chuyén gidi, vi vy cac yéu
cau cai chinh dugc thuc hién sau khi nguodi yéu cau di xin dugc
1énh ciia toa 4n yéu cau co quan ho tich phai cai chinh. Tuy nhién,
thuc té cho théy chi mot s6 it thaim phan ban hanh 1énh cai chinh

42 Lisa Mottet, Modernizing State Vital Statistics Statutes and Policies to
Ensure Accurate Gender Markers on Birth Certificates: A Good
Government Approach to Recognizing the Lives of Transgender People, 19
Mich. J. Gender & L. 373, 400-401 (2013). Available
at:http://repository.law.umich.edu/mjgl/vol19/iss2/
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va ho chi ban hanh 1énh khi c6 ching ctr vé viéc nguoi yéu cau da
hoan thanh phau thuat. Nam 2011, luat dugc sira ddi theo huong
c4 nhan c6 quyén yéu cau cai chinh vé giéi tinh trén gidy to ho
tich v6i diéu kién “cd nhdn da trai qua phcfu thudt, diéu tri hodc-
mén hodc liéu phdp diéu tri khdc thich hop véi nguoi dé nham
myc dich chuyén gidi (gender transition)”. Liéu phap diéu tri
khac & day c6 thé dugc hiéu chi 1a sdng hoan toan véi vai tro moi
vé gi6i ciia minh (diéu tri vé mat tam 1y).

Nam 2011, nghi vién bang California ban hanh quy dinh
m&i vé cai chinh ho tich cho ngudi chuyén gidi, thay thé diéu kién
“diéu tri bang phau thuat” bang diéu kién ca nhan “da trdi qua
diéu tri lam sang thich hop nham muc dich chuyén gidi, theo cdc
tiéu chudn y té hién hanh”.

Phép luat lién bang cling cé quy dinh ngay cang m¢& hon
vé thu tuc cai chinh gidi tinh. Trudc day, B6 Ngoai giao yéu cau
bang chtng vé “phau thuat chuyén doi gidi tinh” dé cai chinh gidi
tinh trén ho chiéu, va quy dinh twong tu duoc ap dung d6i voi
gidy khai sinh do co quan linh sy Hoa Ky cép cho cong dan nudc
nay & nudc ngoai. Tuy nhién, theo quy dinh mdi dugc ban hanh
thang 6/2010, Bo Ngoai giao chi doi hoi gidy xac nhéan ciia bac si
diéu tri cia ngudi yéu ciu cai chinh thé hién ring “ngudi yéu cau
da trai qua diéu tri ldm sang thich hop dé chuyén giéi”, va phau
thuat khong phai la diéu kién bat budc.

Ngoai gidy khai sinh, da s céc tiéu bang & Hoa Ky di bo
diéu kién phau thuat dé thay doi gidi tinh trén gidy phép lai xe
(tinh dén nam 2015 chi con 6 bang la Alabama, Kentucky,
Missouri, Oklahoma, Pennsylvania, va Virginia Van yéu ciu ca
nhan phai phau thuat dé thay doi gidi tinh trén gidy phép lai xe).
Nhiéu bang va thit 46 D.C. st dung “T¢ khai giéi tinh”, cho phép
cac ca nhan tu ké khai gi6i tinh chuyén d6i ctia minh, kém theo
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ban xac nhan c6 chit ky cua mot nha chuyén mon vé y té ve gidi
tinh méi dugc ké khai. To khai gioi tinh va ban xac nhan nay
duoc coi 1a bang chimg day du vé gidi tinh.*?

Xu huéng hién dai vé x6a bo yéu cau phau thuat bit budc
xuat phat tir nhan thirc méi trong giéi y hoc vé chuyén gi6i. Tir
gitra thé ky XX cho dén dau thé ky XXI, y hoc cho riang phau
thuat 1a can thiét dé diéu tri va chuyén ddi gidi tinh cho ca nhan.
Tuy nhién, doi sdng thuc cua nhitng ngudi chuyén giéi khong
phan 4nh dung quan diém nay. Trong vai thip ky gin ddy, cong
d6ng y hoc di c6 nhan thirc méi vé chuyén gidi. Hiép hoi quéc té
céc nha chuyén mon vé sirc khoe chuyén gidi (World Professional
Association for Transgender Health (WPATH)) duoc thanh lap
nam 1979 13 hiép hoi y té qudc té chuyén biét da dong gop rat 16n
vao viéc phét trién nhan thirc va cac liéu phap diéu tri thich hop
cho ngudi chuyén gidi. WPATH di bién soan va cong bd “Cac
tiéu chuan vé cham séc strc khoe cho ngudi chuyén doi gidi tinh,
ngudi chuyén gidi, va ngudi khong tuan thu theo chudn muc gidi”
(Standards of Care for the Health of Transsexual, Transgender,
and Gender Nonconforming People), dua trén nhiing kién thuc y
hoc hién dai nhét va su déng thuan cua cac nha chuyén mon trong
linh vuc nay. Bg Tiéu chuin hién hanh cua WPATH quy dinh 10
viéc don thuin chuyén ddi vai tro gidi co thé 1a phuong thirc didu
tri thich hop cho mot sé nguoi chuyén gidi, va ddi véi nhidu
nguoi chuyén giéi, phau thuat 1a khong can thiét. Nam 2010,
WPATH ra vin ban 1én 4n quy dinh bat budc phau thuat trong
phap luat vé cong nhan gidi tinh cta nhiéu qudc gia, bai thuc té
cho thiy trong nhiéu truong hop phiu thuat din dén triét san.
Thang 8/2008, Hi¢p hoi Tam Iy Hoa Ky cling dua ra mot ban

* Amy Rappole, Trans People and Legal Recognition: What the U.S.
Federal Government Can Learn From Foreign Nations, 30 Md. J. Int'l
L. 191, 213 (2015). Available at: http://digitalcommons.law.umary-
land.edu/mjil/vol30/iss1/13.
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khuyén nghi vé& y té, xa hoi va phap 1y lién quan dén nguoi
chuyén gidi, trong d6 nhan manh rang co sé dé cai chinh gi6i tinh
trén gidy to cta ca nhan khong phai 1a mot sy chuyén doi vé sinh
hoc bang bién phap y té nhu phau thut hay diéu tri hodc-mon,
ma chinh 13 su chuyén dbi vé mat xa hoi (social transition).

Mot nguyén nhan nira Iy gidi cho viéc phéap luat khong nén
quy dinh diéu kién vé phau thuat xuét phéat tir nhiing bét cap, han
ché cua phau thuat. Mot sé ngudi khong c6 du tién chi tra cho
phau thuat, va dai da s6 cic ché do bao hiém y té cong va tu
khong chi tra cho phau thuat chuyén doi gi6i tinh. Nhiéu nguoi co
tinh trang suc khoe khong t6t dé co thé tién hanh phau thuat.
Nhiéu nguodi mic do mong mudn va c6 kha ning tai chinh dé
phau thuat nhung e ngai vé tinh phtic tap cua loai phau thuat nay
nén da khong tién hanh. Nhiéu nguoi khac khong chéac chan liu
phiu thuat co thé dem lai két qua mong mudn hay khong. Déi véi
mot s6 ngudi, viée duy tri kha nang sinh san 1a quan trong, trong
khi nhiéu loai phiu thuat din dén triét san. Nhiéu nguoi chuyén
gidi cho rang viéc thay ddi hinh dang bén ngoai, tén va danh xung
la i dé ho c6 thé sdng thoai mai voi vai trd gidi méi cia minh
ma khong can diéu tri y té gi thém. Theo dir liéu Diéu tra toan
qudc vé phan biét dbi xir d6i véi nguoi chuyén giéi & Hoa Ky,
dudi 4% dan 6ng chuyén gidi va 23% phu nir chuyén gidi da trai
qua phau thuat bo phan sinh dyc.**

1.2. Quy dinh vé thii tuc thay doi gidi tinh trén gidy to
tuy thdan

Vé thu tuc thay dbi gi6i tinh trén gidy to tiy than, theo
Lu4t mau vé ho tich hién hanh & Hoa Ky, phai c6 1énh cua toa an
thi co quan ho tich mai thyc hi¢n céi chinh. Trén thuc té, chi c6

4 Lisa Mottet, Tldd, tr. 409.
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22 bang quy dinh gidng nhu Luit mau vé ho tich. O 19 bang, ban
cam doan (affidavif) hodc vin ban khac cua bac si ndp truc tiép
cho co quan ho tich 13 bang chung dy du cua viée chuyén gi6i.
C6 3 bang cho phép ca nhan lya chon gitra 2 trinh ty (I¢nh cua toa
an hodc ban khai cua bac si). Céac bang khac khong c6 quy dinh rd
rang. M6 hinh 1énh cua tda 4n co bat cép 1a néu ludt quy dinh
khong 16 vé diéu kién dugc cai chinh gi6i tinh, tham phéan co thé
ap dung chuén riéng theo cach hiéu cta c4 nhan ho vé chuyén d6i
gidi tinh, ma thong thuong 1a ho hiéu ring phai qua phau thuat
chuyén gi¢i. Theo cac ludt méi & Vermont va California, xac
nhan ctia bac si/co so y té 1a ching ctr day du. O 24 bang khong
c6 yéu cau vé 1énh cia toa an, thong thudng ngudi yéu cau cai
chinh phéi cung cap mot ban khai (statement), hoic gidy chimg
nhan (certificate), hodc thu (letter), hoac ban cam doan (affidavit)
ctia bac si cho co quan ho tich. C6 2 bang yéu cau cic vin ban
trén phai cd tuyén th¢ (sworn) va 7 bang quy dinh van ban trén
phai dugc cong chimg. Co 9 bang quy dinh nguoi ky thu xac nhan
hay ban khai noi trén phai chinh 1a nguoi da tién hanh phiu thuat.
Déi voi gidy khai sinh dugc cap ¢ nudc ngoai hoic ho chiéu,
nguoi yéu cau cai chinh phai ndp thu xéc nhan cua bac si cho Bo
Ngoai giao.*

Quy dinh ctia B Ngoai giao ghi rd:* Thu x4c nhan phéi
1a “mot van ban gdc co chit ky, ¢ tiéu dé van ban chinh thic
(office letterhead), ciia mot bac si dugc cap phép hanh nghé kham
chira bénh (licensed physician), 14 bac si da tryc tiép diéu tri cho
ngudi yéu cau lién quan dén gidi tinh, hoic bac si da tham dinh va
danh gia hd so y té lién quan dén gidi tinh cua nguoi yéu cau. Bac
si duoc cap phép hanh nghé 1a Béac si chinh hinh (Doctor of
Osteopathy-D.0.) hodc Bac si y khoa (Medical Doctor-M.D.), c6

4 Lisa Mottet, TIdd, tr. 428-430.
467 FAM 1300 APPENDIX M: GENDER CHANGE,
https://fam.state.gov/fam/07fam/07fam1300apM.html (March 31, 2016).
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thé chuyén sau trong nhiéu linh vuc, bao gdm nhung khong gidi
han & chuyén khoa noi, ndi tiét, phu khoa, tiét niéu, phau thuat,
tam than, nhi khoa, va bac si gia dinh. Gidy x4c nhan cua nhimng
ngudi khong duoc cap phép hanh nghé kham chita bénh thi khong
duoc chép nhan, bao gém, nhung khong giéi han ¢: cac nha tdm
1y hoc, trg 1y béc si, ngudi hanh nghé y ta, nguoi hanh nghé y té,
y ta hoc nghé dugc cap phép, y ta duoc dang ky hanh nghé, ngudi
hanh nghé chinh hinh, duoc si. Thu xac nhan cta bac si phai bao
gdm céac thong tin sau day: ho tén bac si, sé gidy phép hodc chimg
chi hanh nghé y, ngay cdp gidy phép hodc ching chi, s6 ding ky
ké don thudc co chat gay nghién cip cho bac si (DEA number);
dia chi va s6 dién thoai cua bac si, 10i ching vé viéc nguoi nay 1a
béac si diéu tri cho ngudi yéu cau cai chinh hodc di tham dinh,
danh gia ho so y té cua ngudi yéu cau va c6 quan hé bac si-bénh
nhan v&i nguoi yéu cau; 10i chimg vé viée ngudi yéu ciu da trai
qua diéu tri 1am sang thich hgp dé chuyén gi6i (nam gi6i hodc
phu nit); 161 cam doan “T6i cam doan va chiu trach nhiém hinh sy
vé khai béo sai sy that theo phap luat Hoa Ky rang tit ca cac
thong tin trén day la ding sy that va chinh xac”. Co quan nhén ho
so phai ghi chii vao don 1a “chuyén gidi” dé ghi nhan 1y do cap ho
chiéu voi gidi tinh méi. Quy dinh nay khong bit budc ngudi yéu
cau cung cap hd so y té hodc thong tin nao khac, nhung nguoi yéu
cau phai cap nhat anh ho chiéu méi dé thé hién hinh dang méi cta
minh. Vin ban cta B6 Ngoai giao néu rd “phau thuat chuyén gidi
tinh khong phai 1a diéu kién bat budc dé cap ho chiéu voi gidi tinh
moi”, va “gidy xac nhan chuyén gidi ciia bac si duoc cap phép
hanh nghé kham chita bénh 1a vin ban duy nhat can thiét dé
chimg minh viéc thay doi gidi tinh, co quan nhan ho so khong
duoc yéu cau cung cap hd so y té nao khac”.

Tuong tu, ngay 14/6/2013, Co quan An sinh x3 hdi Hoa
Ky da ban hanh quy dinh méi cho phép ngudi dan thay d6i thong
tin vé gidi tinh trong hd so an sinh x3 hoi1 caa ho béng viéc ndp
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mot van ban do co quan nha nudc cap thé hién sy thay doi gidi
tinh, mdt 1énh cua toa an yéu cau cong nhan phap ly doi voi su
thay doi gidi tinh, hoac mot ban xac nhan cua bac si rang nguoi

d6 da duoc “diéu trj 1am sang thich hop dé chuyén gi¢i”.*

2. Quyén ciia ngudi chuyén gioi*®

Phap luat vé quyén cta nguoi chuyén gidi & Hoa Ky d3 co
nhimng budc tién dai trong nhitng thap ky gan day cung véi phong
trao du tranh doi quyén binh dang cho ngudi chuyén gidi. Cubi
thé ky XIX, dau thé ky XX, nhiéu tiéu bang va thanh phd & Hoa
Ky ¢6 cac quy dinh cdm cai trang nit thanh nam va nguoc lai,
ngudi vi pham s& bi bat giit. Tuy nhién, dén thap ky 1960 va
1970, nhiéu dao luat va quy dinh vé van dé nay da bi toa an xem
x¢ét lai, trong d6 mot ) quy dinh da bi toa an bai bo. Vi du, sdc
1énh s6 5421 cua thanh phd St. Louis da bi toa an lién bang bai bo
vao ndm 1986 sau 122 nim ton tai. Thanh phd dau tién dua ra quy
dinh cAm phan biét doi xtr dua trén ban dang gi6i hay sy thé hién
gi61 1la Minneapolis (bang Minnesota) vao nam 1975. Sau do,
bang Minnesota tré thanh bang dau tién c6 quy dinh cAm phéan
biét dbi xtr dya trén ban dang gidi vao nam 1993. 12 bang khéc va
thii 6 D.C. sau d6 ciing dat ra quy dinh tuong tu, nhung phai dén
sau nam 2000.%

Hién nay, & Hoa Ky, cdc quyén cua ngudi chuyén gidi
duoc bao dam dén dau tuy thudc vao phap luat cia ting bang.
Chinh quyén lién bang khong co dao luat riéng vé chéng phan
biét ddi xir v6i ngudi chuyén gidi, nhung mot sd phan quyét ciia

47 Amy Rappole, Tldd, tr. 212.

48 Phan 16n thong tin vé quyén ctia ngudi chuyén giéi & Hoa Ky trong phan
nay dugc tham khdo tir trang web: www.lambdalegal.com.

4 Amy Ballard, Sex Change: Changing the Face of Transgender Policy in
The United States, 18 Cardozo J.L. & Gender 775, 786 (2012).
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toa 4n lién bang di giai thich Piéu khoan vé Bao vé quyén binh
dang (Equal Protection Clause) cia Hién phap Hoa Ky va Muc
VII Pao luat vé quyén dan sy ndm 1964 (Title VII - Civil Rights
Act) vé chdng phan biét d6i xir trong lao dong dua trén gidi tinh
theo hudng bao vé quyén cia ngudi chuyén gisi va chéng phan
biét d6i xr dua trén ban dang gidi. Téng théng Barack Obama da
ban hanh sic 1énh ciAm chinh quyén lién bang va cic nha thau
phan biét d6i xir v6i nguoi chuyén gidi trong linh vuc lao dong.

Nguoi chuyén gigi & Hoa Ky néu cam thiy bi phan biét
d6i xtr trong lao dong c6 thé khiéu nai voi Uy ban vé co hoi viée
lam binh dang ctia Hoa Ky (EEOC). Nam 2012, EEOC ra phéan
quyét rang phan biét d6i x voi mot ca nhan vi 1y do chuyén gidi
la phan biét ddi xtr dya trén gidi tinh vi pham Muc VII Pao luét
vé quyén dan su.

Tuong ty, BO Nha & va phat trién d6 thi Hoa Ky (HUD)
d3 c¢6 van ban quy dinh rang hanh dong phéan biét ddi xir ciia cac
nha cung cip nha ¢ dugc HUD cap kinh phi d6i voi nhitng ngudi
thué nha hoac mua nha dua trén dinh hudéng giéi hay ban dang
gidi cua ho dugc coi 1a phan biét dbi xur dya trén gidi tinh, 1a hanh
vi trai phap luat theo Ludt vé nha & cong bang (Fair Housing Act).

Trong linh vuc gido duc, Muc IX Luat stra ddi vé Giao
duc nim 1972 cdm phan biét dbi xir dua trén gidi tinh trong cac
chuong trinh gido duc duwge chinh phu lién bang cip kinh phi, bao
gom tat ca cc truong phd thong va trudng dai hoc cong lap va
mot s6 truong tu. Dao luat nay da dugc giai thich theo hudng cam
phan biét d6i xir dua trén ban dang gidi. Muc IX ciing yéu ciu cac
truong hoc phai phan tng phu hop ddi voi cic théng tin nha
truong nhan dugc vé tinh trang quiy réi tinh duc hodc bao lyc
tinh duc doi voi bat ky hoc sinh, sinh vién nao, bao gém ca hoc
sinh sinh vién chuyén gi6i.
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Nam 2016, Bo Gido duc va B6 Tu phap Hoa Ky ban hanh
cong vin t6i cac trudng hoc duge chinh phu lién bang cap kinh
phi, trong d6 giai thich rang Muyc IX cta Pao luat vé quyén dan
su ap dung dbi véi cac hoc sinh sinh vién chuyén gidi, khuyén
nghi truong hoc st dung tén va danh xung phu hop cta hoc sinh,
va cho phép hoc sinh sir dung nha vé sinh va phong thay d6 phu
hop voi ban dang gidi cua ho.

Trong linh vuc y t&, ngudi chuyén gidi thuong gip phai hai
van dé chinh: tiép can dich vu y t& nham myc dich chuyén gisi va
phan biét d6i xtr boi nhitng ngudi hanh nghé y. Mic du diéu tri
hodc-mén va phiu thuat chuyén doi gidi tinh 13 can thiét doi voi
nhiéu ngudi chuyén gidi, nhidu cong ty bao hiém cong va tu tir
chdi chi tra bao hiém cho céc diéu tri noi trén. Pao luat vé Bao
hiém y té ndm 2010 (Affordable Care Act) cam phan biét d6i xir vé
giGi tinh tai cac co so y t& duoc chinh phu lién bang cép kinh phi.
Niam 2012, B6 Y té Hoa Ky giai thich rang quy dinh trén bao gém
ca cam phan biét d6i xtr dya trén tinh trang chuyén gi6i cta ca
nhan, va méi day, ngay 13/5/2016, Bo Y té ban hanh quy dinh méi
giai thich Piéu 1557 ciia Luat Bao hiém y té, theo d6 cAm cac nha
cung cap bao hiém y té cong loai trir hoan toan cac dich vu y té lién
quan dén chuyén giéi (nhu diéu tri hodc-mon, phau thuat...) ra
khéi danh muc dugc chi tra bao hiém.

3. Mot s6 goi mé cho Viét Nam

Qua trinh phat trién cua phap luat vé chuyén gidi & Hoa Ky
cho thiy co su gidng co gitra quan diém truyén théng va quan diém
hién dai. Quan diém truyén thong doi hoi thi tuc cong nhan phap 1y
ddi voi nguoi chuyén gidi phai rat chat ché, trong d6 phau thuat
chuyén giéi 1a diéu kién bét budc. Quan diém hién dai xuat phat tir
nhén thirc méi trong y hoc hién dai vé chuyén gi6i va sy phat trién
cac liéu phap da dang dé dat muc dich chuyén giéi, trong d6 phiu
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thuat khong con 1a liéu phap duy nhit, do d6 da co quy dinh mo
hon vé thu tuc céng nhan phap 1y ddi voi ngudi chuyén gisi (chi
can xac nhan cua béac si chuyén khoa thich hop). Cac quyén cia
ngudi chuyén giéi & Hoa Ky ciing ngdy cang duoc thira nhan rong
rai hon trong cdc van ban phap luat, trong an 1¢ va trong chinh
sach, quy dinh ctia cac co quan hanh chinh lién bang va tiéu bang.

Phap luat Viét Nam vé chuyén doi gioi tinh hién nay dang
¢ giai doan so khai, vi vdy mot mat can co quy dinh than trong,
mit khac ciing khong thé dting ngoai xu hudng chung cta qudc
té. Phap luat Viét Nam khong nén quy dinh phau thuat chuyén
gidi 1a diéu kién bat budc dé ngudi chuyén gidi duoc cong nhan
phép 1y, nhung ciing can quy dinh chit ché vé ho so, gidy to can
ndp cho co quan hd tich, boi khac véi ¢ cac nude phat trién nhu
Hoa Ky, trong diéu kién Viét Nam, c6 thé khong gap kho khan dé
xin dugc mot ban xac nhin cda béc si hay co s¢ diéu tri, vi vay
viéc thay doi gidi tinh trén gidy to c6 thé duogc thuc hién tuong
d6i dé dang néu quy dinh gidng nhu ¢ cac nudc phat trién.

Khi da cong nhan vé mat phap 1y dbi v6i ngudi chuyén
d6i gidi tinh, phap luat Viét Nam can bao dam cac quyén binh
déng cua ho trén moi phuong di¢n, vi vay can stra doi déng b0 cac
luat chuyén nganh vé ho tich, lao dong, gido duc, y té, hon nhan
gia dinh... va bao dam thuc hién cac quyén binh ding d6 trén
thuc té, chir khong chi trén gidy. Theo kinh nghiém cta Hoa Ky,
cac co quan hitu quan can ban hanh nhiéu vin ban dudi luat dé
huéng din thi hanh quy dinh chung trong luat vé chéng phéan biét
dbi xir va dua ra nhimng chinh sach cu thé dé bao dam quyén binh
dang ctia nguoi chuyén doi gidi tinh trén thuc té.
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PHAP LUAT VE CHUYEN GIOI O
HOA KY VA GOI MO CHO VIET NAM (2)

ThS.Nguyén Thily Dwong
(Khoa Lugt DHQG Ha N¢i)

1. M@t s6 quy dinh c6 lién quan dén chuyén doi gioi
tinh & Hoa Ky

Hién phap Hoa Ky quy dinh chinh phu lién bang c6 tham
quyén lién quan dén viéc quy dinh thué, thuong mai giira cac bang,
cap phép thong hanh qudc té. Nhu vdy, chinh phu lién bang co
thdm quyén cip ho chiéu va thiét 1ap hé thong ding ky s6 can cudc
cho ca nhén, viéc ndy c6 lién quan truc tiép dén thué, viéc 1am va
cac loi ich cong ma ci nhan co thé nhan. Tuy nhién, timg bang
cling ¢6 tham quyén quy dinh dich vu cham soc stc khoe cong
cong va an sinh x3 hdi trong pham vi bang minh mién 13 khong
méu thuin Hién phap Hoa Ky va luat phap ciia chinh bang d6. Ca
chinh phu lién bang va chinh quyén cac bang déu trao trach nhiém
lién quan dén hd so ¢4 nhan cho céc dai dién co quan khac nhau,
v6i nhimng quy tic khac nhau cho timg loai tai liéu va loai dang ky
minh phu trach. Cong dan va ngudi dinh cu tai Hoa Ky c6 thé phai
tién hanh ding ky nhan dang nhiéu 1an va mdi lan diang ky hoan
toan doc 1ap véi cac ding ky khéc, do vay, thay d6i mot loai gidy to
c6 thé khong gay anh hudng dén cac loai khac.*

Cé nhan muon thay do6i gidi tinh trén céc loai giay to ca

30 Jameson Garland, “Phép luét vé nguol chuyén gi¢i & Hoa Ky”, trong
cubn “Phap luat vé ngudi chuyén gidi” (Jens M. Scherpe — Bién tép),
Cambridge — Antwerp — Portland, 2015.
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nhan thudng gip phai rat nhiéu rao can vé mat hanh chinh, hé qua
cta su da dang vé quy dinh giita cac bang, thudng khong cé su
thong nhat véi nhau. Theo bao cao gin ddy nhat, khoang 21%
ngudi chuyén gidi tai My sira lai gi6i tinh trén tat ca cac cac loai
gidy to tiy than va c6 41 % ngudi chuyén giéi khong sta lai gidi
tinh trén thé cin cude. Bén canh do, c6 du diéu kién tai chinh dé
tiép can chiam soc y té cling 14 mot ganh ning ddi véi ngudi
chuyén gidi. Hau hét nguoi chuyén gidi khong co du didu kién vé
tai chinh dé tién hanh phiu thuat chuyén gidi cho dii ¢ bao hiém.
Ngoai ra, ngudi chuyén gidi ciing gip kho khin trong viéc tim
kiém cac dich vu y té lién quan. Mac du vay, phén 16n cac bang
doi hoi cac ¢4 nhan phai tién hanh phau thuat chuyén gidi méi co
thé thay d6i gidi tinh trén gidy to. Nhu vdy, viéc thay doi gidi tinh
trén gidy to ctia ngudi chuyén gidi tai My khong chi bi anh hudng
boi tha tuc hanh chinh ma con boi viée tiép can duoc cac dich vu
y té lién quan trén thuc té.

Phau thuét lién quan dén gidi tinh & My bt dau tir nhiing
nam 1800, trude khi thuc hién viéc ding ky nhan dang gidi trén
toan lién bang, va bit ddu gia ting tir nhitng ndm 1920. Phau thuat
dem lai hé qua 14 viéc thay d6i nhan dang gi6i vé ca mit xa hoi va
phap 1y. Tuy nhién phai dén cudi nhing nim 1960, phiu thuat
chuyén gidi méi chinh thic duge cong nhan boi trude do, viéc
phﬁu thuat cit bo bd phan tu nhién, binh thuong trén co thé con
nguoi bi cAm theo luat hinh su. Ké tir d6, mot sb bang cia M¥
thong qua luat cho phép thay doi lai gi6i tinh trén gidy khai sinh,
mot s6 khac gidi han di voi nhitng ngudi phat trién khong dién
hinh vé gi6i tinh.

Hau hét nhimng gidy to ty than quan trong déu cd muc
nhan dién vé gidi, hai trong s6 d6 c6 thé ké dén 1a gidy khai sinh
va thé cin cude. Gidy khai sinh dugc cap tai noi sinh va la gidy to
tiy than dau tién dé ca nhan trén co s¢ d6 ding ky cac loai gidy to
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khac. Giéy khai sinh rat quan trong, dac biét ddi voi tré nho, trong
viéc 1am thé cin cudc, ho chiéu hay ding ky t6i trudng. Viée cai
chinh hay stra chita gidy khai sinh dugc quy dinh khac nhau giira
cac bang, mot sb bang cho phép viée sira lai gidy khai sinh cii,
mot sb bang khac lai giir lai gidy khai sinh cii va cp gidy khai
sinh méi. Hién nay, gidy khai sinh dwgc luu trén may tinh theo
yéu cau cau cua lién bang dé c6 thé truy cap trong tinh hudng can
thiét. Mot trong nhing gidy to ty than quan trong khac 13 bang
lai xe hodc thé can cudc cua ngudi khong lai xe, trén nhing gidy
to nay ludn co6 anh, dia chi, té€n va gidi tinh. Cuc Dang kiém & mdi
bang (DMV - Department of Motor Vehicles) kiém soat viéc ding
ky nhitng gidy to trén cua ca nhimg ngudi l4i xe va nhitng ngudi
khong 14i xe. Nhiing gidy to nay khong dugc cap vinh vién ma s&
dugc 1am méi khi co thay doi vé thong tin chu thé, trong d6 ¢
thong tin vé gidi tinh, dong nghia nguoi chuyén gidi budc phai
thong bao viéc chuyén gidi cia minh véi DMV néu ho khong
mudn thé cin cude hoiac béng 14i xe cua minh mét hiéu luc. Bén
canh gidy khai sinh va thé cin cudc, s6 bao hiém xi hoi (Social
Security Number — SSN) va ho chiéu ciing déu luu giir thong tin
vé gidi tinh ctia chu thé. Do vay, viéc thay do6i gidi tinh trén mot
loat cac loai gidy to tuy than hodc trong hd so cta co quan quan ly
sO bao hiém xa hoi ciing 12 mot trd ngai khong hé nho dbi voi
nguoi chuyén gidi tai My.

2. Quy trinh va yéu ciu ddi véi viéc thay ddi giéi tinh
ddi gi¢i tinh theo phap luat

Do mdi loai gidy to, hd so nhan than c6 chira thong tin vé
gidi tinh lai duoc kiém soat béi cac co quan dai dién doc 1ap cua
lién bang, tiéu bang hodc chinh quyén dia phuong, khong co thi
tuc chung dé thay doi dong thoi tat ca cac loai gidy to. Thém vao
d6, mdi loai gidy to khong hiéu luc truc tiép dbi voi nhimg loai
gidy to con lai nén khong thé chi thay d6i mot loai nhat dinh ma



Phdp ludt vé chuyén gidi &
Hoa Ky va goi mé cho Viét Nam (2)

budc phai thay dbi timg loai mot. Dé nhan dugc gidy to nhan than
v6i gi6i tinh va tén ho mdi, ngudi chuyén giéi & My can trinh
1énh cua toa an vé vé viéc thay doi nhitng thong tin nhit dinh da
dang ky trudc day. Nhu vay, ngudi chuyén gidi can dén toa an
bang dé xin 1énh trude khi d&én co quan dai dién quan 1y ho so.
Cén ch y rang, 1énh cia toa an khong cé gia tri rang budc chinh
phii lién bang ma chi c6 thé dugc s dung 13 bang chimg trong
don ndp 1én co quan nha nude.

Dé thay doi gidi tinh theo phap luat, ngudi chuyén gidi
can thay ddi nhiing loai gidy td/hd so ca nhén sau:

1. Thay déi gidy khai sinh va thé can cwdc

Doi véi gidy khai sinh va nhiing gidy to tuy than co ban
khac, diéu dau tién can lam 1a xac dinh noi quan 1y gidy to can
thay doi. Gidy khai sinh s& dwoc quan 1y tai bang, noi nguoi
chuyén gidi sinh ra chir khong phai 13 noi nguoi d6 hién cu tru,
con dbi vai gidy phép lai xe va thé can cude lai duge quan 1y boi
bang ngudi d6 cu tra thong qua Cuc Ping kiém cia bang. Khi
mot ca nhan chuyén sang bang khac dinh cu, nguoi d6 s& phai
dang ky lai véi cuc dang kiém noi minh dén dinh cu cho du ngudi
d6 c6 bang lai xe con hiéu luc tai bang khac. Quyén tu do di lai
trong pham vi qudc gia 1a quyén con ngudi co ban & Hoa Ky, do
viy, cac ca nhan c6 thé chuyén dén bang khac noi c6 thé dé dang
hon trong viéc 1dy duoc bang l4i xe hodc nhiing gidy to tiy than
khac st dung trong doi sdng hang ngiy, tuy nhién khong thé ap
dung twong tu véi gidy khai sinh. Do vdy, c4 nhdn sinh ra tai
nhitng bang khong khuyén khich viéc chuyén giéi, nhu Alabama,
cho dii ¢6 thé chuyén dén noi khac, nhitng noi khuyén khich van
dé chuyén gidi, ching han nhu California, dé thay ddi gi6i tinh
trong bang 1ai xe va cac gidy to tiy than khac, nhung van phai
quay lai noi sinh dé thay d6i gidy khai sinh. Tat ca cac bang va
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Washington DC déu cho phép thay doi gi6i tinh trén gidy phép lai
xe va thé cin cudc, tuy nhién c6 5 bang khéng cho phép thay dbi
gidi tinh trén gidy khai sinh. Trong sb cc bang cho phép thay d6i
gidy khai sinh (45 bang va Washington DC) chi ¢6 09 bang c6
dua ra nhitng yéu cau vé y té dé thay d6i toan bo gidy to, hd so ca
nhan. Thém vao do, thim quyén cua cic bang co thé dugc phan
loai dya trén muc do yéu clu vé y té duoc yéu cAu dbi véi viéc
thay doi gidi tinh trén gidy to, tuy nhién quy dinh cia cac bang
thuong c6 ngdn ngir mo hd va khac nhau giita cac bang. O hau
hét cac bang, yéu cau cua viéc thay ddi gidi tinh trén bang 1ai xe
thuong it khit khe hon so véi viéc thay d6i gidy khai sinh, do nhu
ciu c6 gidy to tuy than 13 nhu cau bt thiét va cling nhu viéc thoa
man cac yéu cau vé y té dé sdng v6i mot gidi tinh cu thé trude khi
tién hanh nhimg thi tuc stra chita trén gidy to theo phap luat hoic
c¢6 nhitng can thiép sau hon vé y té. Diéu nay thuong gay bdi rbi
cho nhiing nguoi khong am hiéu vé thu tuc phéap 1y dic biét 1a
nhitng ngudi can thay ddi gidy to ¢ nhiéu noi khac nhau, cu thé 1a
nhitng nguoi sinh ra & mot bang va dinh cu & bang khac.

Déi voi viée thay doi tén ho, tit ca cac bang déu yéu cau
Iénh cua toa an cho thu tuc nay. Vé co ban, thu tuc nay kha don
gian, hau nhu cic bang déu cung cdp mdt mau don gian co thé
dién va ndp ngay cho toa an, thong thudng, toa 4n sé tan thanh
yéu cau nay ma khong can duong sy phéi trinh bay thém boi
khong ¢ bang nao c6 yéu cau dbi voi viée thay doi tén ho cua ca
nhan phai phil hop véi gidi tinh hodc ca nhan can c6 can thiép vé
y t& méi co thé d6i tén. Tuy nhién, thu tuc thay tén c6 thé mat thoi
gian va lién quan dén viéc stra chita cac giéy to khac. Mot mat,
cac duong don c6 thé hop nhit yéu cau thay d6i tén va gidi tinh
trong cung mot dé nghi 1én toa 4n, dé nhan dugc 1énh giri dén co
quan tién hanh thu tuc thay ddi gidy khai sinh va bang lai xe. Mat
khéc, viéc hop nhét trong cung mot yéu clu c6 thé khién thu tuc
thay d6i tén ho khong con don gian, d& dang nhu ban dau ma s&



Phdp ludt vé chuyén gidi &
Hoa Ky va goi mé cho Viét Nam (2)

tr& nén phuc tap hon, doi hoi nhiéu tha tyc hon.

Lién quan dén viéc chdn doan va chim soc tAm ly, cac
bang khong c¢6 yéu ciu mot cach chinh thirc viéc phai co chan
doén tam 1y hodc co6 sy sai khac vé ban dang giéi mai co thé thay
ddi gi6i tinh va ho tén trén bang lai xe hodc thé cin cudc. Trong
s6 cac bang cho phép thay d6i gidi tinh trén gidy khai sinh, hién
chi c6 Virginia doi hoi chimg nhan cua bac si vé tinh trang gidi
tinh cia duong don. Trén thuc té, khong c6 luat nao trén toan lién
bang doi hoi phai c¢6 chan doan vé tam 1y trudc khi tiép nhan cac
phuong phap trj liéu vé gi6i tinh tiép theo. Pong thoi, cling khong
¢6 luat doi hoi ngudi chuyén gidi thuc hién cac trj liéu trén trong
bat ki hoan canh nao. Tuy nhién, phap luat van c6 nhiing anh
hudéng nhét dinh qué trinh tri liéu y té, cu thé, hau hét cac bang
déu yéu cau chimg nhan y té xac nhan gidi tinh ma dwong don
yéu cau thay doi trén thé can cudc 1a gidng nhét véi gidi tinh coa
dwong don trong tuong lai. Dé tiép can dich vu y té, ngudi chuyén
gidi cling dong thoi duge doi hoi trai qua mot vai danh gia vé tam
1y va thoi gian chd doi trude khi duoc khuyén nghi phiu thuat
hodc cac phuong phap tri liéu khac. Moi tham quyén cho phép
thay doi gidi tinh trén bang 1ai xe hodc gidy khai sinh déu doi hoi
t6i thiéu mot vai tai liéu y khoa chtimg minh viéc thay doi gi6i
tinh trén gidy to 1a phii hop. O hau hét cic bang chan doan y khoa
khong xac dinh co thé can thiét dé ngudi chuyén gidi c6 thé nhan
duogc thém nhiing dich vu y té khac va tién hanh thay ddi gidi tinh
ghi trén gidy to.

Washington DC, thanh phé New York va 45 bang cua
nuéc My déu khong doi hoi ngudi chuyén gidi phai phau thuat
hoic céc loai diéu trj khac dé thay doi tén ho, tuy nhién lai doi hoi
ho phai trai qua mot s6 dang didu tri y khoa dé co thé thay doi
gi6i tinh trén gidy khai sinh. Cac bang khac nhau lai c6 nhiing yéu
cau khac nhau dbi véi viée thay doi gioi tinh trén gidy khai sinh
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va nhitng gidy to tuy than khac. Dbi véi viée thay dbi gidi tinh
trén gidy khai sinh, Washington DC, thanh phd New York va 06
bang khac doi hoi can co diéu trj y té phu hop, trong khi 05 bang
khac lai khong c6 yéu cau vé phiu thuat hodc chinh sach rd rang.
Khong ¢ bang niao doi hoi ngudi chuyén gidi can phiu thuat dé
thay doi gidi tinh trén thé can cude, hay bang lai xe, tuy nhién c6
04 bang co6 biéu thi rang gi¢i tinh can dugc thay ddi hodc thay thé
bang phuong phép y hoc. Trong sd cac bang con lai, 34 bang doi
hoi phiu thuat xac dinh lai gi6i tinh dé thay d6i gidy khai sinh va
09 bang trong s6 nay ciing dong thoi khang dinh 16 rang can ¢
phau thuat dé thay doi thé can cudc. Trong sd 05 bang khong cho
phép thay doi gidi tinh trén gidy khai sinh, ca 05 bang déu cho
phép thay d6i gidi tinh trén gidy phép l4i xe va thé can cudc, 02
bang doi hoi phau thuat xac dinh lai giéi tinh, 02 bang doi hoi cac
phuong phap diéu tri thich hop va 01 bang doi hoi c6 phuong
phap diéu tri theo tiéu chuan cia WPATH. *'

2. Thay déi cdc logi gidy to hé so khdc
Dbi voi viéc thay doi gidi tinh ghi trén ho chiéu hodc
nhiing tai lidu quan 1y dit liéu vé an sinh xi hoi, ngudi chuyén

gidi (da 1a nguoi truong thanh) can tién hanh cac budc sau:

o Thir nhat, trinh dién tai co quan phu trach viéc thay ddi gidi
tinh trong cac loai gidy to/hd so trén;

S'WPATH (The World Professional Association for Transgender Health)
1a Hiép hoi chuyén nghiép qudc té vé strc khoe chuyén giéi, c6 nhiém vu 1a
thuc day ¢ murc cao nhat cac tiéu chuan vé cham soc strc khoe cho cd nhan
thong qua su két ndi cia Nhimng tiéu chuin vé chim soéc sic khoe
(Standards of Care - SOC) cho ngudi chuyén gidi, ngudi cé gidi tinh khong
xac dinh. Xem thém tai: http://www.wpath.org/site_page.cfm?pk
association_webpage menu=1351.
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o  Thi hai, xin/ndp don xin thay doi gidi tinh;
e Thir ba, ndp ching ctr vé nhing diéu trj y khoa thich hop;

e  Thur t, ndp ban sao 1é€nh cua toa an.

Viéc thay d6i nhimg gidy to/dit liéu nay déu khong doi hoi
phau thuit. D6i voi ho chiéu, ngudi chuyén gisi c6 yéu cau s&
dugc cip ho chiéu méi va tra lai ho chiéu cii dd vo hiéu. D6i véi
ma s an sinh xd hoi, do ban than ma s6 nay khong thé hién gidi
tinh ctia c4 nhan nén ddi vé6i trudong hop ciia nguoi chuyén gioi,
chi can thay doi lai dit liéu, viéc thay doi dit liéu duoc thuc hién
bdi co quan quan 1y ma sb an sinh xa hoi.

3. He¢ qua ciia viéc chuyén ddi giéi tinh theo phap luit

Ngudi chuyén giéi tai Hoa Ky hién nay phai d6i mat voi
nhiing hé qua nghiém trong don gidn chi boi vi ho 1a nguoi
chuyén giéi, khong tinh dén nhiing gidy to lién quan dén nhan
than hodc ho da trai qua tri liéu y khoa hay chua. Hoa Ky da ban
hanh mot s luat quéc gia nghiém cam phén biét ddi xir dua trén
gid1 tinh va nhitng dao luat nay la co s& phép 1y bao vé cho nguoi
chuyén gidi.

Cu thé, ngudi chuyén giéi & Hoa ky duoc bao dam cac
quyén dan sy theo phap luat. Luat lién bang nghiém cidm moi
hanh vi phan biét d6i xtr dwa trén co sé gidi trong cac linh vuc
viéc lam, nha &, cham soc stic khoe, gido duc hay céc chuong
trinh tir cic quy tai tro lién quan dén gido duc. Toa an lién bang
cho réng phan biét dbi xu chéng lai mdt cd nhan vi ho 1a nguoi
khong xac dinh gidi tinh 1a phan biét ddi xir dya trén co sO gioi.
Két qua 1a hién nay, chinh phii lién bang dit sy phan biét d6i xir
dua trén co so gidi dudi sy diéu chinh ciia Pao ludt vé cac quyén
dan su (Civil Rights Act) va Pao luat vé nha ¢ (Fair Housing
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Act). Pao luat vé bao vé nguoi bénh va dich vu y té (Patient
Protection and Affordable Care Act) mo rong su bao vé dén céc
co sO0 cham soéc suc khoe va cac chuong trinh nhan tai tro tir lién
bang. Washington DC va 18 bang ciia nuéc My nghiém cam phan
biét d6i xtr dua trén co s& gidi trong linh vuc lao dong viéc lam,
nha ¢, 1gi ich cong, gido duc. Khoang 100 thi trdn, thanh phé va
khu d6 thi hon hgp ¢ cac dao luat twong ty. Tuy nhién, nhiing
dao luat nay van con mét sb ton tai cd thé ké dén nhu khong co
dao luat nao yéu cAu céc co so dao tao cap nhét tén ho va gidi tinh
dbi voi cac ca nhan thay ddi tén ho va gi6i tinh. Thém vao d6, chi
c6 mot vai noi dam bao viéc tiép can cua nguoi chuyén gidi dbi
v6i nha vé sinh céng cong hodc phong thay dd tai cic phong tap.
Nam 2013, California thong qua ludt trén toan bang cho phép sinh
vién tiép can nha vé sinh va chuong trinh thé thao theo ban chat
gi6i tinh ctia minh, khong tinh dén dén giéi tinh da duoc dang ky
trude do6 trong hd so sinh vién hodc nhitng gidy to khac.

Lién quan dén van dé két hon, Hién phap My khong trao
tham quyén 1ap phap hoic cip diang ky két hon cho chinh pha lién
bang, quyén luc nay thudc vé cac bang v6i thim quyén chung la
1ap phéap trong linh vuc strc khoe va phuc lgi cong cong. Tuy
nhién, Toa an tdi cao My da chi ra rang Hién phap da dit ra gidi
han cho céc bang trong viéc xtr phat va han ché viée tiép can dang
ky két hon vi két hon 13 quyén con ngudi co ban, ciing nhu cac
quy dinh do cac bang ban hanh phai dam bao quy dinh vé binh
dang theo Hién phap. Cu thé, Toa an t6i cao Hoa Ky di chi ra
rang ludt phap cac bang khong thé han ché quyén ty do Iya chon
trong hon nhan.

Trong quan hé gia dinh, viéc thay d6i gidi tinh trén gidy to
vé co ban khong anh huong dén quyén lam cha me ciia nguoi
chuyén gi6i, ké ca nhiing nguoi di phiu thuat. Tuy nhién, nguoi
chuyén giéi van co thé bi ton thwong do sy phan biét d6i xur vi



Phdp ludt vé chuyén gidi &
Hoa Ky va goi mé cho Viét Nam (2)

don gian ho 1 nguoi chuyén gidi.
4. Kinh nghiém cho Viét Nam

Tinh dén thang 9/2015, c6 61 nude trén thé gisi hop thirc
hoa quyén chuyén doi giéi tinh trén gidy to. Tuy nhién & chau A
chi ¢6 10 qudc gia va cac ving lanh thd cho phép diéu nay, bao
gom: Iran, Israel, Syria, Nepal, Trung Qudc, Han Qudc, Nhat Ban,
Dai Loan, Phillipines, Singapore. Nhu vy sau khi Diéu 37 b luat
dan sy stra d6i 2015 dugc thong qua, Viét Nam da chinh thic tre
thanh quéc gia thir 11 cho phép chuyén doi gidi tinh trén gidy to,
diéu nay dugc xem 13 mot bude tién trong nhan thirc 1ap phap cia
Viét Nam. Tuy nhién quy dinh nay con chung chung, bén canh do
thuc trang cho thay nguoi chuyén giéi & Viét Nam hién con gap rat
nhiéu kho khin trong viéc thay doi gidi tinh trén gidy to ciing nhu
tiép can cac dich vu cham séc strc khde. Do vay, hé théng phap luat
va chinh sach vé quyén ctia ngudi chuyén giéi ¢ Viét Nam van
dang can duoc hoan thién trong twong lai. Khac voi Hoa Ky voi hé
thdng phap luat da dang bao gém ca phap luat qudc gia (lién bang)
va phap luat timg bang, Viét Nam c6 mot hé thong phap luat thong
nhét ap dung trong ca nudc. Hoc tap kinh nghiém tir cac qudc gia
khéc ciing nhu tir cac khuyén nghi ctia nhiing khuyén nghi ctia Cao
Uiy Lién hop quéc vé nhan quyén trong cudn cdm nang “Sinh ra ti
do va binh dang — Xu hwéng Tinh duc va Ban dang giéi” va Bo
nguyén tic Yogyakarta vé Ap dung Ludt nhdn quyén quéc té trong
méi lién hé véi Ban dang giGi va Xu hiedng tinh duc, phap luat vé
chuyén d6i gidi tinh cia Viét Nam c6 thé sira d6i, bo sung theo
nhitng huéng cu thé nhur sau:

Thir nhdt, m& rong nguyén tic binh dang vé gidi trong
hién phéap va cac dao luat c6 lién quan dé bao dam ngin ngira su
phan biét dbi xir khong chi vé gigi ma con vé ban dang gidi va xu
huong tinh duc. Cu thé, nén mé rong quy dinh “CAm moi hanh
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dong phan biét ddi xu vé gidi” trong Hién phap nawm 2013,
thanh “CAm moi hanh dong phan biét ddi xr vé gidi, nhan dang
gidi va xu hudng tinh duc”. Theo hudng d6, can stra d6i dé mo
rong pham vi diéu chinh cua Luat Binh dé“ing gidi nam 2006, hodc
x4y dung mot dao luat riéng vé chdng phan biét dbi xtr dudi moi
hinh thtrc, trong d6 c6 phan biét dbi xir vé gidi, ban dang gidi va
xu hudng tinh dyc. Nhimng stra d6i nhu vay sé& tao nén tang phap
ly vitng chic cho viéc thuc day cac co hoi binh dang va chdng
phan biét ddi xir véi cong ddng LGBT néi chung va ngudi chuyén
gid1 noi riéng.

Thit hai, dua ra cac quy dinh rd rang vé thu tuc thay d6i ho
tén gi6i tinh cua nguoi chuyén gidi trén cac gidy to tiy than quan
trong (gidy khai sinh, ching minh thu nhan déan, bang 1ai xe, ho
khau) phi hop véi ban dang giéi méi, qua d6 gitp ho tranh khoi
nhing rac réi, phtrc tap trong cudc séng. Viéc thay doi nay can co
mot sb bang chimg vé y khoa thuc hién bai cac chuyén gia vé tim
ly.

Thir ba, nén xem x¢ét sira doi nhitng quy dinh trong phap
ludt t6 tung hinh sy lién quan dén viéc kham xét than thé va giam
giit dé bao vé nguoi chuyén gidi. Thyc té hién nay c6 nhiéu ngudi
chuyén gidi da gan nhu bién d6i hoan toan vé hinh thé, ké ca co
quan sinh dyc (qua phau thuat). Vi vay, néu tiép tuc ap dung
nhiing quy dinh phap luat t6 tung hinh sy vé kham xét than thé
(nam kham nam, nit khdm nit) va giam gitt (nam nir giam riéng)
s& khong phu hop, va trong mot sd trudng hop dan dén viéc ho bi
lam dung tinh duc (vi du, viéc giam gitt mot ngudi da phau thuat
chuyén gidi tir nam sang nit trong phong giam toan bi can hay tu
nhan 1a nam).



Tai liéu tham khao

Jameson Garland, “Phap luat vé ngudi chuyén giéi ¢ Hoa Ky,
trong cudn “Phap luat vé nguoi chuyén giéi” (Jens M.
Scherpe — Bién tap), Cambridge — Antwerp — Portland,
2015.
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PHAP LUAT VE CHUYEN POI GIOI TINH
TAI HA LAN VA MOT SO KINH NGHIEM

CHO VIET NAM
Ping Ngan Ha - Tran Thi Loan
(Hoc vién thac si chuyén nganh Ludt nhéan quyén,
Khoa Luat PHQG Ha Npi)

Dan nhip

Hién phap Ha Lan ghi nhan: “Tét cd moi nguoi & Ha Lan
déu duoc ddi xur binh dang trong nhitng hoan canh nhu nhau.
Phén biét dbi xtr dya trén co so ton gido, tin ngudng, quan diém
chinh tri, chung tdc, gidi tinh hay vi bat ky 1y do nao khac la
khong duoc phép”.>2 Nhu vay, nhitng hanh vi ky thi, biét ddi xir
v&1 mot nguoi chi vi hg c6 xu hudng tinh duc va ban dang gidi
khac biét 1a khong phii hop véi Hién phap — van ban c6 hiéu lyc
phap 1y cao nhét tai Ha Lan.

La mot trong nhiing quoc gia som thong qua luat cho phep
chuyén doi giéi tinh & chau Au va trén thé gisi, quyén chuyen doi
gi6i tinh hop phap hoa trong Bo luat Dan sy nim 1985 thé hién
c4i nhin coi md ciia Ha Lan d6i véi van dé vé nguoi chuyén gidi -
nhimg nguoi ty xac nhén gidi tinh cua minh khac voi gioi tinh khi
sinh ra. Phap luét cua quoc gia nay thura nhén quyén cta ngudi
chuyén giéi dugc thay d6i gioi tinh cua ho bang cach cho phép
duoc quyén thay d6i gi6i tinh trén gidy khai sinh. Tuy nhién,
trong qua trinh thyc thi, cac quy dinh nay dé gap phai sy phan d6i
boi nhiing quy dinh vé diéu kién chuyen d6i gi6i tinh da vi pham
quyén con nguoi cua ngudi chuyen gidi. Theo do, viéc thuc hién
cac can thiép y té trude khi yéu cau chuyén dbi gidi tinh da vi

52 Xem: https://www.government.nl/documents/regulations/2012/10/18/

the-constitution-of-the-kingdom-of-the-netherlands-2008, truy cap ngay
30/11/2016.



https://www.government.nl/documents/regulations/2012/10/18/the-constitution-of-the-kingdom-of-the-netherlands-2008
https://www.government.nl/documents/regulations/2012/10/18/the-constitution-of-the-kingdom-of-the-netherlands-2008

Phdp ludt vé chuyén déi gidi tinh tai Ha Lan va mét sé kinh nghiém cho Viét
Nam

pham dén quyén ty 1am chu va toan ven than thé clia nhirg nguoi
nay. Vi vay, nhiing quy dinh nay da duoc stra doi trong Bo luat
Dan sy 2013.

1. Nhu can can phai sira ddi phap luit vé chuyén doi
gidi tinh tai Ha Lan

Han ché ciia quy dinh vé chuyén doi gidi tinh trong Bj
Ludt Din sw 1985:

Phap luat Ha Lan trude day cho pheép ngudi chuyen gioi
dugc thay d6i gidi tinh cua ho trén cac gidy to tuy than voi diéu
kién ho da trai qua diéu tri hooc-mén, phau thuat chuyen gidi, va
d3 thay doi hoan toan vé mat thé chat. Nhitng diéu kién nay, dugc
quy dinh tai biéu 1:28 Bo luat Dan sy Ha Lan 1985,% khién
nhing ngudi chuyén gi6i phai chap nhan gidi tinh trén gidy to tily
than khong dung vdi gidi tinh ho mong muodn, gy ra nhimg tac
dong tiéu cuc dén cudc song hang ngay cia ho, phu nhan quyén
tw quyet ban dang gidi cia con nguoi, vi pham quyén tu chu co
thé.>* Vi vay dd tao nén nhitng anh huong khac nhau lén céc
nhom thudc cong dong chuyén gidi tai Ha Lan.

Theo diéu luat nay, nhirng nguoi chuyen gio1 nam/nt co
mong muon phiu thuat chuyén giéi chi co thé thay d6i nhan dang
trén glay to tiy than sau khi di hoan tat qua trinh diéu tri chuyén
giéi vé mat y hoc va tam 1ly. Dé dat dugc cac didu kién theo quy

53 H.C.S. Warendorf, r. L. Thomas (m.a.), AN SUMNER,
THE CIVIL CODE OF THE NETHERLANDS,
KLUWER LAW INTERNATIONAL,
netherlands, 2009, ARTICLE 28, BOOK 1, TR.
27.

54 Vién nghién ctiru Xa hoi, Kinh té va Moi truong (iSEE), C6 bao nhiéu
nmieée hop phdp héa chuyén doi giGi tinh, https://quyencuatoi.squarespace
.com/s/Factsheet-Hop-phap-hoa-chuyen-doi-gioi-tinh-tren-the-gioi.pdf+&
cd=1&hl=vi&ct=cInk&gl=vn, truy cap ngay 30/11/2016.
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dinh tai biéu 1:28, qua trinh éy cAn nhiéu nim va trong subt
khoang thoi gian d6, nhitng nguoi chuyén giéi nam/nit phai sdng
v6i gidi tinh trén gidy to tiy than khong ding v6i ban dang gidi
cua ho, va do d6, mét khia canh co ban (gidi tinh) cia ca nhan ho
da bi phit nhan.>®

Dbi véi nhitng nguoi chuyén gidi khong c6 nhu cau phiu
thuat chuyén gidi, viéc phap luat Ha Lan quy dinh diéu kién trén
khién ho khong thé thay doi gidi tinh va phai dbi dién voi kho
khan ca doi, vi khong dugc ghi nhan gi6i tinh mong mudn vao
cac gidy to phap 1y. Nhitng ngudi chuyén giéi khong mudn thuc
hién phau thuét vi nhiéu 1y do, hodc c6 thé ho di chap nhan véi co
thé hién co, trong truong hop nay, chinh phap luét la rao can duy
nhat khién ho khong thé song voi gidi tinh minh mong muén.
Trén thuc té, sé ngudi chuyén gidi khong mudn trai qua phiu
thuat 1a rat 1on. Viéc tu xac dinh gi6i tinh va thé hién gidi tinh cua
ban than (théng qua trang phuc, kiéu toc, giong noi, hanh xu,...)
khac voi gioi tinh duoc ghi nhén trén gidy to tuy than da dan den
vb s6 cac trudng hop kho xu gitra nguoi chuyén giéi v6i cac co
quan nha nudc, nha tuyén dung va d6i khi voi ca nhitng ngudi la.
Hon ntra, nhimg truong hop kho xtr nhu vay lap di lap lai cho
ngudi chuyén gidi khién ho bi ton thuong tdm 1y ning né.

Ngoai ra, d6i véi nhitng nguoi chuyén gidi nhung gidi tinh
mong mudn ciia ho khac voi giéi tinh nam hay nir (ngudi xuyén
gidi, theo cach goi ciia da s6 nguoi Viét Nam hién nay) lai khong
c6 cac quy dinh phap luat thira nhan ban dang gidi cua ho. Nhitng
ngudi xuyén gidi khong can thiét phai trai qua phiu thuét chuyén

= PQC THEM: TRUONG HONG QUANG,
NGUOI CHUYEN GIOI VA PHAP LUAT THE

GIOI VE NGUOI CHUYEN GIOI,
HTTP:/MOJ.GOV.VN/QT/TINTUC/PAGES/NGHIEN-CUU-TRAO-

poraspx2iTemm=1680, TRUY CAP NGAY
30/11/2016.
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gidi, vi vy viéc quy dinh nhu Piéu 1:28 di phii nhan quyén duoc
xac dinh ban dang gidi ciia nhdm nguoi nay.

Tai Ha Lan, cac théng tin c4 nhan bao gém ca gidi tinh cua
moi ngudi duge chira dung trong Hé thdng dir liéu ding ky ho
tich (Gemeentelijke Basisadministratiec van Persoonsgegevens,
viét tat 13 GBA) chira tit ca cac dir liéu ho tich cua cong dan.
Hang trim co quan chirc ning c6 quyén duoc truy cap vao co s¢
dir liéu nay khi can cac dit liéu thong tin ca nhan trong qua trinh
thuc thi nhiém vu cong cua minh nhu cong an, co quan thué, quy
lwong huu,... Vi thi tuc hanh chinh nay ma ngudi chuyén gidi tai
Ha Lan, dic biét 1a nhitng nguoi khong thé thay dbi gidi tinh phap
1y boi cac diéu kién trong Diéu 1:28, luén phai d6i dién véi nhimg
tinh hudng kho khin khi ban dang giéi cua ho khac voi gioi tinh
dugc dang ky trong gidy khai sinh. Ho thuong phai dat but ky vao
dudi nhitng gidy to c6 danh dau gidi tinh theo gioi tinh sinh ra
chtr khong phai theo gidi tinh ho mong mudn. Hodc khi d¢anh dau
vao 6 gidi tinh khong dung nhu trong dang ky dir licu ho tich, ho
phai giai thich véi cac co quan va ca nhédn, nhiéu khi 13 nhiing
ngudi la, vé gidi tinh ciia ho, himg chiu sy to mo, khong tin
tuong, tham chi xtic pham tr nguoi khac, qua trinh 1am céc thu
tuc hanh chinh bi gian doan hodc ho cé thé bi quy chyp vao hanh
vi khai bao gian lan. Nhiéu nguoi chuyén giéi tai Ha Lan goi tha
tuc dang ky gidi tinh 1a hanh vi “bao lyc hanh chinh” dugc thuc
hién boi nha nude.*®

Mot van dé nita ma nguoi chuyén gidi tai Ha Lan phai d6i
mit d6 1a thi tuc doi tén. Theo Diéu 1:4 B¢ luat Dan sy Ha Lan
1985,” mic du khong quy dinh giéi tinh nao thi dugc dit tén nao,

% Human Rights Watch, Controlling Bodies, Denying Identities - Human
Rights Violations against Trans People in the Netherlands, page 3,
https://www.hrw.org/sites/default/files/reports/netherlands091 1 webwcover.
pdf&prev=search, truy cap ngay 26/11/2016

57 Piéu 4, Quyén 1, Bo luat Dan su Ha Lan 1985: Co quan dang ky h¢ tich
tir chdi cap tén trong gidy khai sinh neu tén d6 khong phu hgp hodc tén goi
do tuong dong v6i nhitng tén ho da ton tai, trir trudng hop nhiing tén ho da
rat phd bién.
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nhung da ghi nhén rang viéc dbi tén khong dugc chip nhan néu
ddi sang tén goi “khong phu hop” ma khong giai thich 15 thé nao
1a “khong phu hop”. Trén thuc té, 6 rat nhiéu truong hop nhing
nguoi chuyen gioi chua trai qua phdu thuat chuyén giol vua
khong the chuyen do6i gi6i tinh nhung cling vira khong thé thuc
hién quyen ddi tén ho cia minh khi ho dé nghi ddi tén hién tai
sang tén khac phu hop véi gidi tinh ma minh mong muén, boi
Toda an c6 thé bac don cua ho vi 1y do tén goi “khéng phu hop voi
gio1 tinh”. Nhu vy trong nhiing trudng hop nay, toa an ra phan
quyét vé viéc thay di tén goi clia nguol chuyén gi6i dua trén gidi
tinh sinh hoc cta nguoi d6 du thuc té phap luat khong quy dinh
nhu vay.
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Buwéc tién mdi hwéng t6i binh ding cho ngwoi chuyén
gioi:

Hién phap Ha Lan bao vé quyén clia nguoi chuyén gi6i vé
tu chu ca nhan va toan ven thén thé™® va ‘trong nhing van kién
nhan quyén quoc té ma Ha Lan da phé chuan nhu Cong udc Quoc
té vé cac Quyén Dan sy va Chinh tri va Coéng uéc Nhan quyén
chiu Au... cling c6 nhitng ham chira ndi dung bao vé cac quyén
chuyén d01 gidi tinh. Ngoai ra, mac du khong sy c6 rang budc
phap ly, nhung viéc thira nhan va cam két s& ra soat phap luat
theo hudng dan ctia cac Nguyén tac Yogyakarta® vé viéc ap dung
luat nhan quyén qudc té trong xu huéng tinh duc va ban dang gioi
da thé hién thién chi cuia Chinh phu Ha Lan trong viéc qudc gia sé&
tién hanh moi bién phap 1ap phap, hanh phap va cac bién phap
khac can thiét dé ton trong day du va cong nhén hop phap ban
dang gi6i dugce tu xac dinh cua mdi nguoi, ddm bdo cac thu tuc
lién quan dén gidy to nhéan than cia modt cd nhin mang nhing
thong tin vé& gi6i tinh/tinh duc ctia nguoi d6 — gidy khai sinh, ho

8 Article 11, The Constitution of the Kingdom of the Netherlands:
“Everyone shall have the right to inviolability of his person, without
prejudice to restrictions laid down by or pursuant to Act of Parliament”.

> Nam 2006, ding trude thuce trang cac vu vige ky thi va phén bi¢t dbi xir
dugc ghi nhén ngay mét nhiéu hon, cic chuyén gia hang dau vé luat va
quyén con nguot tir khip noi trén thé gioi da hop mat ¢ Yogyakarta,
Indonesia dé phac thao ra mot by cac nguyén tic qudc té vé xu hudng tinh
duc va ban dang gioi. Két qua cua hdi thao d6 chinh la Bo nguyén tic
Yogyakarta: Mot hudng dan vé quyén con nguoi, ap dung cac tiéu chuan
phap 1y qudc té co tinh rang budc. Bo nguyén tic Yogyakarta hira hen mot
tuong lai noi ma moi ngudi sinh ra ty do va binh dang va déu huéng cac
quyén chinh dang cho doi séng ctia minh.

Noi dung ctia Bd nguyén tic Yogyakarta di gép phan lam nén Ban tuyén
bb vé xu huéng tinh duc va ban dang gidi cua Lién hop qudc vao nim
2008. Tai day, B truong Bo Ngoai giao Ha Lan Maxime Verhagen da cam
két: chinh phu Ha Lan thyc hién nhimg nguyen tac di duoc dua ra trong
ban tuyén bd. Ong cling kéu goi cac quoc gia khac cua Lién hop qudc hoc
tap Ha Lan thuc hién t6t cac nguyén tic do.

Xem thém: http://www.yogyakartaprinciples.org/
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chi€u, thé cu tri va cac tai liéu khac — phan anh dung dugc ban
dang gidi tu x4c dinh cta ho®

Ha Lan da tung gitr vi tri tién phong trong viéc ghi nhén cac
quyén cta ngudi chuyén gidi, nhung khi nhan thirc vé ban dang
gid1 va xu huong tinh duc ngay mot tang Ién va hoan thién hon
cac quy dinh phap luat cua Ha Lan da khong con phu hop va
khong dam bao nghia vu ciia Ha Lan theo phap luat nhan quyén
quéc té. Hon mot phan tu thé ky sau d6, Ha Lan da danh mat loi
thé hang dau ciia minh. Mot s6 nudc trén thé gidi nhu Pic (ndm
2010), Thuy Dién (nim 2013), Han Qudc (nim 2013) di cé su
thay dbi trong phap luat vé chuyén doi gisi tinh khi bo quy dinh
bat budc phai thyc hién phiu thuat khi chuyen do6i gidi tinh; mot
sd cac nudc khac tuy cong nhan vé quyén chuyén ddi gioi tinh
mudn hon Ha Lan nhung da c6 su tién bo khi khong quy dinh
phai thyuc hién can thiép y té lam diéu kién chuyen d6i gioi tinh
nhu Anh, Ao, Pan Mach, Argentina... Vi thé, doi hoi Ha Lan
phai c6 nhing stra doi trong luét phap dé phu hop véi xu the qudc
té va quan trong nhat 1a dé han ché nhiing vi pham quyén con
nguoi phat sinh boi chinh cac quy dinh trong B luat Dan su, bao
dam va ton trong quyén ciia nguoi chuyén gi61 nhu ban than von
¢6 ctia ho, dong thoi phu hop véi nhitng cam két quoc te ma minh
da tham gia va g& bo ap luc, strc ép tir cong dong qudc té.

Nam 2011, du thao Bo luat Dan su sira d6i duoc trinh ra
Qudc hoi Ha Lan 1an dau tién. Tuy nhién phai sau d6 hai nam,
ngdy 17 thang 12 nam 2013 vé&i 51 phiéu thuan va 24 phiéu
chéng®!, Quéc hoi Ha Lan moi thong qua Bo luat Dan sy moi,
trong do c6 nhing thay d6i vé quyén chuyen d6i gi6i tinh: nhimg
diéu kién vé phau thuét chuyen gioi, dleu tr1 hoéc-mon da duogc
béi bo, nguoi chuyén gi6i chi can c6 gidy chimg nhéan tir chuyén
gia tam ly rang ban dang gioi cua ho khac véi gidi tinh sinh hoc,
thudc vé gidi tinh kia 1a co thé chuyén ddi gidi tinh trén gidy khai

60 Principle 3: The Right to recognition before the law, The Yogyakarta
Principles, stt dung ban dich cua Minh Lé, Trung tam ICS.

61 https://www.eerstekamer.nl/nieuws/20131218/eerste_kamer steunt wet
svoorstel, truy cap ngay 01/12/2016



Phdp ludt vé chuyén déi gidi tinh tai Ha Lan va mét sé kinh nghiém cho Viét
Nam

sinh va cac gidy to ho tich khac. Pay 1a su thay ddi rat y nghia.
Gi6i tinh cia mot ngudi khong thé do ngudi khac quyét dinh. Nha
nudc khong trao cho ai d6 gidi tinh cta ho, ma nha nude chi céd
thé thira nhan.®?

2. Phap luét hién hanh vé chuyén doi giéi tinh tai Ha
Lan

2.1. Chii thé c6 quyén thay déi givi tinh phdp Iy

Khoan 1 Piéu 1:28 B0 luat Déan sy Ha Lan 201363 quy dinh:
“Cong dan Ha Lan tir 16 tudi tr6 1€n, c6 mong muén dugce co gioi
tinh khac véi gi6i tinh trong gidy khai sinh c6 thé dua ra tuyén bd
thay doi gi6i tinh trong s6 ho tich va cac gidy to nhan than lién
quan. Néu gidy khai sinh ctia nguoi nay khong duoc cip tai Ha
Lan, ho c6 thé giri thong tin thay doi gi6i tinh dén co quan dang
ky ho tich tai thanh phd La Hay”. Khac véi quy dinh trong luat
cii, chu thé khong nhimg 1a “nhiing ngudi xac dinh rang ho ¢
gi6i tinh khac voi gidi tinh dugc ghi trén gidy khai sinh” ma ho
con “phai thay doi co thé phu hop véi gidi tinh mong mudn, trong
chimg muyc diéu nay phai kha thi va dugc chip nhan dudi goc do
y hoc va tdm 1y hoc”, va “bao dam ho chic chan khong c6 kha
ning sinh san sau khi d4 duoc chuyén gi6i”, thi trong luat méi cac
quy dinh vé phai trai qua diéu tri hooc-mon, phau thuat thay do6i
co thé, triét san da bi x0a bo. Chu thé trong ludt maéi chi can la
cong dan Ha Lan tir 16 tudi trd 1én nhan thay ban dang gi6i cua
minh khong giéng voi gidi tinh khi sinh ra 12 ¢6 quyén thay ddi
gidi tinh trén gidy to ho tich.

62 Vién nghién ciru Xa hoi, Kinh t& va Mbi truong (iSEE), C6 bao nhiéu
nudc hop phap hoa chuyén do6i gidi tinh,
https://quyencuatoi.squarespace.com/s/Factsheet-Hop-phap-hoa-chuyen-
doi-gioi-tinh-tren-the-gioi.pdf+&cd=1&hl=vi&ct=clnk&gl=vn.

6 Xem BO luat Dan sy Ha Lan 2013 ban tiéng Ha Lan tai:
http://wetten.overheid.nl/BWBR0002656/2016-08-01, truy cdp ngay
01/12/2016.
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Ngoai nhitng ngudi mang qudc tich Ha Lan, nhimg ngudi
khéng c6 qudc tich Ha Lan nhung c6 thoi gian cu tra hop phap va
lién tuc trén lanh thé Ha Lan trén mot nam tinh tir thoi diém nop
don yéu cau, ciing co quyén yéu cau thay dbi gidi tinh trén gidy to
(Biém 3, Diéu 1:28). Diéu nay hoan toan hop 1y boi tat ca moi
nguoi sinh ra khong phan bié¢t quoc tich déu co quyen dugc mang
gidi tinh theo ding mong muon ciia minh. Céc quoc gia can phai
ton trong va bao dam quyen dugc thay dbi gidi tinh bat ké ho 1a
ngudi c6 qudc tich cta qubc gia minh hay khong.

Nhu vay, moi nguoi tir 16 tudi trd 1én, bao gdm ca cong dan
Ha Lan va nhimg ngudi khong c¢6 qudc tich Ha Lan nhung cu tri
hop phéap va lién tyc hon 1 ndm trén lanh tho Ha Lan déu c6
quyen yéu cau thay d6i gl(n tinh néu ho ¢ nlem tin manh mé va
chac chin rang minh cé gi6i tinh khac véi trén gidy khai sinh.

2.2. Diéu kign dé thay doi giGi tinh phap Iy

Nhimng ngudi di tu cach vé mat chi thé nhu da néu & trén
khi ndp don yéu cau thay doi gidi tinh phai ndp kém theo gidy
ching nhén cia mét chuyén gia trong hoi dong giéi khiang dinh
rang tuyén bd ciia ngudi ndp don khi ho tin rang minh c6 gidi tinh
khac véi gidi tinh duge danh dau trén gidy khai sinh 14 hoan toan
chic chin va sang sudt, khong phai that thuong hay khong phai
do bj rdi loan tAm 1y.

Hoi dong gidi duoc thanh 1ap bao gdm cac chuyén gia chi
vOi nhiém vu la dua ra nhén xét c6 chuyén mén cia minh d6i voi
tung truong hop ngudi mong muon chuyén d6i gi6i tinh. Ho c6
quyén cap hodc tir chdi cip gidy ching nhén cho nguoi ngp don
khi ho co6 can ctr dé ‘nghi ngo tuyén bd vé gio1 tinh cua nguoi nop
don yéu cau thay ddi gi6i tinh 1a khong chic chin, that thudng...
Va cac chuyén gia phai chiu trach nhiém vé nhimg ¥ kién xac
nhan ciia minh.

Giay ching nhan cua chuyén gia vé tuyén bo chuyen doi
gi61 tinh mong muodn cua ngudi ndp don chi hop 1€ khi dugc xac
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nhan trong 6 thang trd lai tinh t6i ngay ndp don yéu cau chuyén
doi gidi tinh.%

2.3. Thii tuc thay déi giGi tinh phdp ly

Neu nhu truge day nguoi mubn chuyén ddi gi6i tinh phap ly
trén glay khai sinh phai dén toa an quan ndp hd so (bao gom: ban
sao gidy khai sinh; xdc nhén cia chuyén gia trong Hoi dong gidi
rang; nguoi nop néu ngudi do da va dang thyc hién phau thuat
chuyén do6i gioi tinh mong mudn, ¢ trong chirng muyc phau thuat
do 1a kha thi va duoc chép nhan dudi khia canh y hoc va tam ly
hoc, sy mong mudn chuyén do6i gidi tinh ctia ngudi nay 1 vinh
vién, da can nhéc dén qua trinh sinh séng va hoan canh thuc tién,
va nguoi nay hoan toan khong con kha ning sinh con)® dé yéu
cau thay d01 g10'1 tinh thi theo phap luat hién hanh, co quan c6
tham quyén giai quyét don yéu cau thay d6i gidi tinh 1a co quan
dang ky ho tich.

Ngudi c6 mong mudn thay doi gisi tinh téi co quan ding ky
ho tich ndp don dé nghi sira d6i 6 gidi tinh trén gidy khai sinh va
sau d6 co quan dang ky ho tich s& xem xet néu nguoi yéu cau dap
img du diéu kién thi s& ra quyét dinh thay d6i muc gioi tinh trén
gidy khai sinh cho ho. Ngoai ra, néu ca nhan c6 yéu cau thay doi
ho tén, thi co quan nay ciing c6 thé ra quyét dinh thay do6i ho
tén.%¢

Con dbi voi truong hop nhiing ngudi c¢6 gidy khai sinh
khong diang ky ¢ co quan diang ky ho tich ciia Ha Lan, thi viéc dé
nghi stra d6i duoc thuc hién tai Phong diang ky ho tich ¢ trung tim
hanh chinh La Haye.

% Pi¢u 1:28a, B ludt Dan sy Ha Lan 2013, tldd.
05 Di{:u 1:28b B luat Dan sy Ha Lan nam 1985.
% Piéu 1:28b Bo luat Dan sy Ha Lan nam 2013.
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2.4. H¢ qud phap ly

Gidi tinh moi trén gidy khai sinh cta c4 nhan s& phat sinh
nhirng hau qua phap ly. Nhitng hdu qua phap ly nay s€ phat sinh
ké tir ngdy co quan dang ky ho tich b sung thong tin vé viéc thay
ddi gidi tinh trén gidy khai sinh ctia c4 nhan yéu cau thay dbi gioi
tinh. Va thoi diém nay cting duoc tmh tuong ty ddi v6i nhiing
truong hop ¢ yéu cau thay d6i ho tén.®’

Trong quan hé phap 1y truéc khi chuyén dbi giGi tinh phap
ly, ngudi chuyén doi gidi tinh véi gia dinh ciia ho khong thay d6i
vé ca quyén va nghia vu khi ho c¢6 gidi tinh phap 1y méi. Co nghia
1a trong quan hé v6i con céi, nguoi bd me chuyén gi6i van giir vai
trd nhu trude khi duge thira nhan gidi tinh méi, bd van 13 bd, me
van 1a me.

Khac voi cac quy dinh ct, B lut dan sy 2013 khong yéu
cau mot ngudi phai thuc hién phau thuat va triét san néu muodn
duogc cong nhan giGi tinh minh mong mudn, chinh vi viy ma kha
nang sinh san sau khi c6 giéi tinh phap ly méi 1a hoan toan kha
thi. Do d6, néu mot ca nhan sinh con sau khi da thay doi gi6i tinh,
thi nghia vu phéat sinh ctia ho dya trén gidi tinh sinh hoc trude khi
chuyén ddi. Boi theo phép luat cia Ha Lan, m{t ngudi dugc goi
1a bd hay me cua dra con do ho sinh ra can ctr vao gidi tinh sinh
hoc, bd cua dta con 1a dan ong, me cua dua con la phu nit.%
Nguoi chuyén gidi tir nir thanh nam van c6 kha ning mang thai va
lam me ctia dtra con. Con ngudi chuyén gidi tir nam thanh nit van
¢6 thé ¢ con bang tinh trung ctia minh.

3. Mot s6 nhan xét vé phap luit chuyén ddi giéi tinh
hién hanh é Ha Lan

MGt sé nhin xét vé phdp ludt chuyén déi gidi tinh hién
hanh ¢ Ha Lan

7 Pidu 1:28¢ BO luat,Dén’ su Ha Lan nam 2013.
% Xem Muc 11: Huyét thong, Quyén 1, BO luat Dan sy Ha Lan 2013.
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Thir nhdt, vé chu thé co quyén yéu cﬁu thay dbi gidi tinh
phap ly. Theo luat mai, bét ctr ai trén 16 tudi c6 thé ndp don yéu
cau thay dbi gioi tinh cua ho kém theo mdt xac nhén cua chuyén
gia khang dinh niém tin lau dai cua nguoi d6 thude gidi tinh khac.
Tuy nhién viéc quy dinh han ché @6 tudi tdi thiéu phan nao anh
huong toi quyen dugc chuyén dbi gidi tinh cua tré em - nhiing
ngudi dudi 16 tudi. Luat cii cua Ha Lan quy dinh nguoi tir 16 tudi
tré 1én moi co thé ndp don yéu ciu chuyén dbi gisi tinh phap 1y
v6i 1y 18 1a diéu kién phai trai qua tiém hodc-mén, phiu thuat
khong nén ap dung dbi véi nhitng ngudi dudi 16 tudi do co thé
chua phat trién ddy di vé ca thé chét 1an tinh than. Nhung theo
phap luat hién hanh, diéu kién bit budc phai trai qua phau thuat,
triét san trudc khi yéu cau chuyén ddi gii tinh da bi xo6a bo,
nhitng lo ngai vé diéu kién strc khoe, an toan da khong con. Viéc
quy dinh mot d6 tudi tdi thiéu trong mot khudn kho phap 1y nhu
vay la khong phu hop; thay vao do, nén can clr vao hoan canh
riéng cua timg dira tré dé xac dinh xem viéc thay doi gi6i tinh
phap 1y c6 dem lai loi ich tot nhat cho tré khong, dé tir d6 dua ra
quyét dinh cong nhan hay tir chdi viéc thay dbi gidi tinh phap 1y
cua tre.

Ha Lan 1a thanh vién ctia Cong udc qudc té vé Quyén tré
em, do do, can phai nghia vu ton trong va thyc thi cic ndi dung
duoc ghi nhan trong cong udc, trong d6 co viéc bao dam va coi
trong quyen tu do phat biéu quan diém vé moi van dé tac dong
dén tré em®, bao gom viéc dé tré em chuyen giéi dua ra y kién
clia ching vé sy can thiét phai thay doi giéi tinh phap 1y. Pam

69 Piéu 12. Cong udc qudc té vé Quyén tré em 1989: 1. Cac Qudc gia thanh
vién phai bao dam cho tré em c6 du kha néng hinh thanh quan diém riéng
ctia minh, duoc quyén tu do phat biéu nhimg quan diém d6 vé moi van dé
tac dong dén tré em, va nhimg quan diém cua tré em phai duoc coi trong
mot cach thich dang, twong ting véi d6 tudi va mirc do truong thanh cia tré
em.

2. Vi muc dich do6, tré em phai dugc dic biét trao co hdi ndi lén ¥ kién cua
minh trong bt ky qué trinh t6 tung tu phap hodc hanh chinh nao c6 lién
quan dén tré, truc tiép hodc thong qua mdt nguoi dai dién hay mot co quan
thich hop, theo cach thirc phi hop voi nhitng quy tic thi tuc trong phap
ludt qudc gia.
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bao rang tré em chuyén gii khong bi loai trir khoi kha ning ap
dung cong nhan phap 1y vé ban dang gioi cua ho va thay ddi tén
cia ching. Nhing lya chon va quyét dinh vé viéc thira nhan giéi
tinh mong mudn cua tré em can duogc 14y loi ich cua dta tré lam
hang dau va ¥ kién cia tré em can dugc can nhic.

Thir hai, vé diéu kién chuyen d6i gi61 tinh phai c6 xac nhén
cua chuyén gia trong Hoi dong gidi. Boi s6 luong cac chuyén gia
dugc trao tham quyén xac nhén yéu cau chuyen d6i giGi tinh phap
Iy ctia cac ca nhén rat gidi han, trong khi nhu ciu xin xac nhan lai
16n c6 thé s& dan dén danh sach chd doi dai. Vi thé can c6 nhiing
phan tich, danh gia cu thé vé s6 lugng ngudi chuyén gidi trén
thyuc té dé co su diéu chinh hop 1y s6 lugng cac chuyén gia nham
bao dam quyén chuyén ddi gidi tinh ctia mdi c4 nhan khong bi
thuc thi cham tré.

Ngoai ra, cing nén xem x¢t lidu vai tro cua cac chuyén gia
trong Ho1 dong gidi c6 can thiét. Khi xét cho cung, quyén ty chu
vé than thé cta nguoi chuyén gisi 1a quyen tu quyét dinh ban
dang gioi riéng cua ban than nguoi chuyen gi61 do, khong phai
can dén sy can thiép ctia mot chu the thtr ba khac thi nguoi do
moi duge cong nhan 1a minh c6 niém tin gigi tinh khac véi gidi
tinh trén gidy khai sinh. Viéc yéu cau can c6 diéu kién phai ¢6 y
kién xac nhan tir chuyén gia phan nao lam giam quyén tu chu cia
nguoi chuyén gidi.

Va nha nudc, trong viéc bdo vé va bao dam quyén cua
nguoi chuyén gi6i chi nén ghi nhan va ton trong quyén chuyen
d6i gioi tinh phap 1y cua ho thay vi quy dinh thém nhiing diéu
kién gay can trd viéc thuc hién quyen Trong mot chung mue, nha
nuée chi nén quy dinh cic diéu kién ky thuét, chuyén moén can
thiét truong hop chuyén ddi gi6i tinh vé thé chat (thong qua tiém
hodc-mon, phau thuat) dé bao dam sy an toan vé stc khoe, tinh
mang ciia nguoi chuyén gidi.
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4. Kinh nghiém cho phip luit chuyén giéi tai Vit
Nam

Tai Viét Nam, 1an dau tién quyén chuyén doi gi6i tinh duoc
ghi nhan trong Bo luat Dan sy 2015, va s€ c6 hi€u luc thi hanh tur
ngély 01/01/2017. Piéu 37 Bo luat dan sy nam 2015 quy dinh:

“Viéc chuyén doi gioi tinh dwoc thuc hién theo quy dinh cua ludt.
Cd nhdn di chuyén doi gidi tinh cé quyén, _nghia vu dang ky thay
déi hé tich theo quy dinh ciia phdp ludt vé hé tich; ¢6 cdc quyén
nhdn than phit hop véi gidi tinh da dwoc chuyén doi theo quy dinh
cua Bo ludt nay va ludt khac co lién quan”. Tuy nhién, day méi
chi 14 budc dau ghi nhan nguoi chuyén gidi trong hé théng phap
luat Viét Nam va thay doi nhan thirc cta ca x4 hoi Viét Nam noi
chung. Qua nhimg phan tich vé phap luat chuyén giéi tai Ha Lan
— mét trong nhitng nuGe phat trién di dau trong viéc cong nhén
quyén ctia nguoi chuyén gidi c6 thé rit ra dugc mot s6 kinh
nghiém trong viéc xdy dung phap luat vé nguoi chuyén gidi &
Viét Nam.

Truée hét, can 1am rd khai niém, cach hiéu thé nao 1a nguoi
chuyén gidi (transgender), chuyén gi6i tinh (transexual). Cé phai
bt budc thyc hién tiém hodc-mon, phau thudt chuyén doi gioi
tinh va dugc cap gidy ching nhan tir chuyén gia y hoc thi méi
dugc coi 12 ngudi chuyén gigi? Hay chi can mot ngudi tuyén bd
ho c6 ban dang gidi khac véi gidi tinh sinh hoc khi sinh ra thi da
duoc goi la ngudi chuyen gidi... Viéc hiéu nhu thé ndo 1a nguoi
chuyén gi6i, chuyén ddi gidi tinh co vai tro tac dong dén tu duy
1ap phap, anh huong dén toan bd qué trinh xay dung phéap luat
chuyén gidi & Viét Nam. Hién nay, nhiing khai niém nay van
dugc hiéu theo nhiéu cach va nham 1an. Qua tim hiéu va nghién
clru céc tai liéu trong va ngoai nude, theo quan diém cia nhom
tac gia, ngudi chuyén gi6i 1a ngudi cd gidi tinh mong mudn khac
v6i gidi tinh sinh hoc cia ho khi sinh ra, khong phu thude vao
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viée ngudi d6 da trai qua hodc khong trai qua viée didu tri y té dé
chuyén sang ban dang gi6i ho lya chon.”

Thir hai, vé d01 tugng c¢6 quyén chuyén gi6i. M6 rong chu
thé c6 quyén yéu cau thira nhén gi61 tinh mong mudn bao gdom ca
nhirmg ngudi khong cé qudc tich Viét Nam, di cu tra hop phap va
lién tuc trén lanh tho Viét Nam trong mot khoang thoi gian nhit
dinh. Khong nén quy dinh mot do tudi tuyét ddi 1a diéu kién dé
dugc thira nhan gidi tinh mong mubn, néu dit ra mot giéi han tudi
dbi v6i nhitng nguoi chua trudng thanh thi nén quy dinh thém
nhimg ngoai 1& néu trong trudng hop tré chuyén gidi ¢ nhu ciu
thay doi giéi tinh.

Thir ba, vé diéu kién chuyén do6i gid1 tinh. Khong quy dinh
nhimng diéu kién phai co su can thiép y té nhu tiém ho6c-mon,
triét san, phau thuat. Boi dua trén quyén binh dang, quyen duoc
thira nhén trudc phap luét, quyeén vdi co thé, quyén tu do thé hién
cling nhu quyén riéng tu, thi viéc cho phép mot ngudi thay 601
gi6i tinh cho phu hop véi nguyén vong cua ho ciing 1a mot quyén
chinh dang va can dugc thira nhén. Khong thé €p budc mot nguoi
phai séng theo cach ma ho khéng muébn, néu viéc d6 khong anh
huong gi toi quyén, loi ich cua ngudi khac.

Pbi vai truong hop nguoi chuyén gidi muon phau thuat
thay d6i co thé sinh hoc theo giéi tinh mong mudn, nhiing dleu
kién, quy trinh, thu tuc k¥ thuat phau thuat chuyen gid1 thudc vé
chuyén mén sau vé y hoc thi nén do cac quy dinh trong linh vuc y
té diéu chinh. Con luat chuyen d6i 101 tinh nén tap trung vao quy
dinh quy trinh, thu tuc chuyen d6i gi6i tinh phap 1y, quyén va
nghia vu ctia ngudi chuyén gidi, hau qua phép 1y sau khi thay dbi
gi6i tinh phap 1y, quyén va nghia vu ctia cc bén.

Thir t, vé chii thé c6 tham quyén ra quyét dinh cong nhan
gidi tinh mai. Tai Ha Lan, theo quy dinh ci, tda 4n quan c6 tham

70 Pham Quynh Phuong, Lé Quang Binh, Mai Thanh T4, Khét vong duogc
1a chinh minh: Ngudi chuyén gi¢i ¢ Viét Nam — nhitng van dé thyc tién va
phap ly, iSEE, Ha Néi, 2012, tr. 13.
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quyén ra phan quyét nhung khi luit méi duoc ban hanh, thim
quyén nay thudc vé co quan ding ky ho tich. Theo 1y giai cua tac
gia, boi Ha Lan c6 Hé thdng dir liéu dang ky ho tich GBA rit hiéu
qua tién tién nén viéc quy dinh co quan dang ky ho tich ra quyét
dinh hanh chinh cong nhan nguoi chuyén gidi s€ thuan tién,
nhanh chong va thu tuc don gian hon cho ngudi chuyén dbi gisi
tinh.

O Viét Nam, theo Luat Ho tich, viéc thay doi gidi tinh
khong dugc dé cap dén trong s nhitng ndi dung vé thay ddi ho
tich. Do ludt nay ban hanh trudc khi Bo luat Dan sy véi quy dinh
thtra nhén nguoi chuyén gidi ra doi. Vi€e stra ddi luat ho tich véi
ndi dung ghi nhan thém viéc thay doi gidi tinh 1a diéu tat yéu dé
¢6 su thong nhét giira cac vian ban phép lut.

Theo quy dinh cuta luat thi iy ban nhan dan xa, phuong la
co quan dang ky ho tich, noi dung dang ky bao gom: khai sinh,
két hon, giam hQ, nhan con nudi... va ghi nhan vao s6 ho tich viée
thay d6i ho tich ctia ca nhan theo ban an cia toa an (viéc xac dinh
cha, me, con, viéc nudi con nudi, chim dut viéc nudi con nudi, ly
hén, cong nhén giam hg, tuyén b6 mot nguol mét tich, da chét...),
quyét dinh ctia co quan nha nuéc c6 thaim quyén (try ban nhan dan
huyén x4c dinh giéi tinh)’!. Nhu vay, khong giong nhu co quan
dang ky ho tich cua Ha Lan vira ¢6 nhiém vu tiép nhan dang ky
khai sinh, gidy to ho tich, vira co tham quyen xem xét yéu cau
thay d6i gi6i tinh phap 1y trén gidy khai sinh. Uy ban nhan dan x4,
phuong ¢ Viét Nam chi c6 nhiém vy ghi nhén viéc thay doi thong
tin trén ho tich, con chu thé co tham quyén cong nhan hay khong
cong nhan viéc thay doi ho tich 1a Toa an (thong qua phan quyét)
hodc co quan hanh chinh cip trén (thong qua quyét dinh hanh
chinh).

Trong boi canh hién nay, quy dinh toa an c6 tham quyén ra
phan quyét cong nhan gioi tinh mdi ciia ngudi chuyén gidi la dieu

7! Piéu 3, Luat H¢ tich 2014,
http://www.moj.gov.vn/vbpg/lists/vn%20bn%20php%20lut/view_detail.as
px?itemid=30318
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phii hop nhat. Xuét phat tir chirc nang, thim quyén cua toa an
trong giai quyet viéc dan su: tur yéu cau cua duong su toa an sé€
cong nhan hodc khong cong nhan mdt sy kién phap ly, ma tu sy
kién d6 1am phat sinh quyén va nghia vu dan sy. Ngoai ra, hién
nay Viét Nam dang trong 1 trinh xay Co s¢ dir liéu h¢ tich dién
tr va Co so dit lidu qudc gia vé dan cu téi nam 2020, trong d6 Co
sO dir liéu ho tich dién tr chira dung thong tin khai sinh — h tich,
13 co s ban dau cho Co s dit liéu qudc gia vé dan cu’?, hay co
sO dir liéu do hai co quan khac nhau quén 1y va trung lap ndi dung
thong tin tao nén phirc tap, khong thdng nhét trong quan 1y nha
nude. Nén quy dinh hai co sé dir liéu nay gdp vao lam mot co s&
dir liéu cung cép dﬁy da thong tin ho tich ca nhan nhu Ha Lan, dé
tranh lang phi chi phi xdy dung co s¢ dit liéu, ngudn nhén lyc
quan ly, cling nhu don gidn hoéa thd tuc hanh chinh, tao thuan loi
va ghi nhan nhanh chéng trong s6 ho tich gidi tinh méi ctia nguoi
nhan dugc phan quyét ton trong va cong nhan gidi tinh chuyén
doi cia toa an./.

72 http://vnreview.vn/tin-tuc-xa-hoi-so/-/view_content/content/1608089/co-
so-du-lieu-ho-tich-dien-tu-toan-quoc-co-gi-dac-biet.
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LUAT SUA POI GIOI TINH PHAP LY O
NA UY VA NHUNG KINH NGHIEM CHO
VIET NAM

ThS. Lé Thi Thiay Hwong
(Nghién ciru sinh Khoa Ludt DHQG Ha Ngi)

Tdt ca moi con nguoi sinh ra déu tuw do va binh dang vé
phadam gia va quyén. Tat ca moi con nguoi — khong phai chi mot
56, khéng phai phan I6m, ma la tat ca.” (Ban Ki-moon)

1. Giéi thidu

Nhu phan 16n cac nuéc Bac Au khac, Na Uy rat coi mo
trong cac van dé lién quan dén quyén cua nguoi dong gidi, song
gidi, chuyén giéi (LGBTI). Chinh sach d6i ngoai va hop tac phat
trién hién nay ctia Na Uy néu rd qudc gia nay di tién phong trong
cac nd lyc nham dua van dé nay vao cac chuong trinh nghi su
qudc té. 74 Nam 1981, Na Uy tr¢ thanh quoc gia dau tién trén thé
gio1 thong qua luat chong phan biét d6i xtr, trong d6 néu rd bao
gém chdng phan biét d6i xir do xu hudng tinh duc trong linh vuc

73 All human beings are born free and equal in dignity and rights. All
human beings — not some, not most, but all. (Ban Ki-moon, Tong Thu ky
Lién hop qudc, Phat biéu tai sy kién “Lanh dao cudc chién chéng lai su s¢
hai va ky thi nguoi dong tinh”, 11/12/2012.
http://www.un.org/apps/news/infocus/sgspeeches/print_full.asp?statID=173
8 (truy cap ngay 01/10/2016).

4 Sach trang Bao cao Qudc hoi: Co hoi cho tat ca moi nguoi: Van dé
nhan quyén trong chinh sach ddi ngoai va hop tac phat trién ciia Na Uy.
Opportunities for All: Human Rights in Norway’s Foreign Policy and
Development Cooperation — Meld. St. 10 (2014-2015) Report to the
Storting (white paper). https://www.regjeringen.no/en/dokumenter/meld.-
st.-10-2014-2015/1d2345623/sec3?q=LGBTI#match 0 (truy cap ngay
01/10/2016).
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viéc 1am. Ké tir nam 2009, hon nhan déng gidi, nhan con nudi,
diéu tri hd tro thy tinh nhan tao IVF cho céc cap déng gioi dugc
cong nhan hop phap. Thang 6/2016, Na Uy trd thanh quéc gia thir
tu & chau Au cho phép chuyén giéi hoan toan dua trén viéc tu
quyét dinh (self-determination) ctia ca nhan. (xem bdang 1)

Viéc Qudc hoi Na Uy (Storting) thong qua ludt sira doi
gidi tinh phép ly (The Legal Gender Amendment Act) ngay
06/6/2016 dugc coi 1a budce dot pha trong lich sur 1p phap Na Uy,
mot budc ngodt lich st vé quyén cta nguoi chuyen gidi va la
thanh c6ng 16n cia phong trao van dong cho quyén cua ngudi
chuyen gi6i tai Na Uy. Theo do, nhiing nguoi chuyén gi6i c6 thé
tu quyet dinh va tuyén bd vé gi6i tinh phap 1y cta ho. Trude day,
ho can phai qua nhiing thu tuc bat budc nhu cac danh gia, chan
doan vé mit tim than, phiu thuat triét san dé dugc cong nhan vé
mat phap 1y ho 1a ai, thudc gidi tinh nao.

Nhu vay, Na Uy 1a nuéc thir tw ¢ chau Au tach biét cac
quy trinh phap 1y va y té dé cong nhan vé mat luat phap dbi véi
nhitng ngudi chuyén gisi. Trude do, tai cic nudc ban Mach,
Ireland, Malta (theo mgt phan quyét ctia Toa 4n Nhan quyén chau
Au), nhirng nguoi chuyén gidi co the tur tuyén bé mot cach hop
phap vé gidi tinh ctia ho ma khong can phai c6 bat cir danh gia y
té hodc thu tuc y té nao. V&i ngudi chuyén gioi, cac gidy to nhan
dang chinh thirc phan anh gi6i tinh ciia ho c6 tam quan trong dic
biét trong viéc thu hudng cac quyén con ngudi. Cac gidy to ndy
khong chi dac biét quan trong véi ho khi di chuyén di lai ma con
trong moi hoat dong hang ngay, gido duc, y té, viéc lam, v.v...

Bing 1 - Cdc méc quan trong lién quan dén cdc quyén ciia
nguwoi dong tinh, song tinh, chuyén gidi trong phdp ludt Na Uy

Tinh duc dong gidi dugc coi 1a hop phap v (Ké tir 1972)

Binh ding vé tuoi két hon V4 (ké tir 1972)

Luat chong phan biét ddi xir trong linh vuc | (ké tir 1998)
viéc lam

Luat chdng phan biét d6i xur trong viéc cung | (ké tir 1981)
cap hang hoa va dich vu
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Luat chong phan biét ddi xir trong tat ca cac | o (ké tr 1981)
linh vuc khac (bao gom viéc phan biét doi
XU gian tiép, cac phat ngoén thu hén)

Dam cudi dong gioi v (Ké tir 2009)

Cong nhan cac cip dong gidi v (ké tir 1993)

Viéc nhan con nudi clia cic cap dong gidi 4 (ké tir 2009)

Viéc ciing nhan con nudi ciia cic cap dong | (ké tir 2009)
gidi

Ngudi dong tinh nam va dong tinh nit duge | (ké tir 1979)
phép phuc vu cong kha1 trong quan doi

Quyén chuyén gidi vé mit phép 1y v (ké tir 2000)

Viéc tiép can hd trg thu tinh nhan tao IVF V4 (ké tir 2009)
cho nguoi dong tinh nit va viéc ty dong trd
thanh cha me cua hai bén ddi ngiu sau khi
dtra tré duogc sinh ra.

Dai dién thay thé vé mit thuong mai cho Bi cdm bat ké gioi
cac cap dong tinh nam tinh hoac dinh

hudng tinh duc.
Viéc hién méau cua ngudi nam quan hé voi Chua ¢6 quy
nam dil’lh75

Luat moi cua Na Uy do B Y té dé trinh 1én Qudc hoi,
dugc cac nha hoat dong vé quyén cua nguoi chuyen gidi danh gia
1a mot trong cac luat khai phong nhat the gioi. Y nghia lich sur cua
dao luat thé hién ¢ chd c4 nhan c6 quyen quyét dinh vé gi6i tinh
cia minh chir khong phai 14 nganh y té. “Né twong tu nhu quy
trinh vé viéc ddi tén da ton tai tir nam 2008 va ban tham chi co thé
thue hién chi béng mdt cu nhép chudt trén internet.” Ingvild
Endestad, Hiép hoi nhitng nguoi dong tinh, song tinh, chuyén gidi

5 Nbi so ngudi dong tinh, song tinh, chuyén giéi duoc nha nuéc hd tro:
Khao sat trén thé gidi vé cac luat cAm quan hé tinh duc dong gisi giita
nhitng nguoi 16n dong thuan. 2011. ("State-sponsored Homophobia A
world survey of laws prohibiting same sex activity between consenting
adults". Retrieved 20 January2011.)
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Na Uy cho biét.”® ' Céc chuyén gia y té dong vai tro quan trong
trong viéc cung cip hd tro chim soc cho nguoi chuyen giol ma
khong co sy phan biét d6i xir nao va dat t6i tiéu chudn cao nhit co
thé. Tuy nhién, quy trinh céng nhan vé mit phap 1y vé ban dang
gi6i can phai dugc tach biét voi nhimng can thiép vé y té.

2. Noi dung chii yéu ciia luit sira ddi gi6i tinh phap Iy cia
Na Uy”’

2.1. Dinh nghia gidi tinh vé mat phdp 1y (Diéu 1)

“Gioi tinh phap ly la gioi tinh cua mot nguoi dwoc dang
ky voi Co quan dang ky ho tich.”

Theo do, gidi tinh phap 1y (legal gender) dugc ghi nhan
trén co so thong tin ghi trong gidy chimg sinh ma cac nhén vién y
té nop cho co quan dang ky h¢ tich (National Registry) khi mét
dura tré ra doi. S6 dinh dang ca nhan cua moi nguoi luu gitr thong
tin vé& gi6i tinh cua ho. Con s6 thir 9 trong s6 chung sinh s& c6 sb
chén danh cho nir va s6 1é danh cho nam.

2.2. Quyén sira déi giGi tinh phdp ly (Piéu 2)

“Nhitng nguwoi song ¢ Na Uy va xem ban than ho thugc vé
mot gioi tinh khac voi gioi tinh ma ho dwoc dang ky voi Co quan
ding ky ho tich, ¢é quyén sira doi gici tinh phdp 1y ciia ho. Bé [Y
té va Cdc dich vu cham séc] ¢é thé ban hanh cac quy dinh dé dp
dung ludt nay véi cdc cong dian Na Uy song & nude ngodi.”

Theo t& trinh ciia Bé Y té va Cac dich vu cham soc, luat
nay cho phép mot ngudi néu cdm thay gidi tinh ctia ho khac voi
gidi tinh dugce xac dinh luc sinh ra thi cd quyén thay doi diéu do

76 http://www.thelocal.n0/201603 18/norway-to-allow-gender-change-
without-medical-intervention (truy cap ngay 30/6/2016).

77 Toan van cua luat nay xem tai:
https://www.regjeringen.no/contentassets/3e554a9086¢cb431ab101efeea3fs
8df1/no/pdfs/prp201520160074000dddpdfs.pdf.
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dwa trén trai nghiém cia chinh ho. Viéc sira d6i gi6i tinh phap 1y
s€ dya trén sy ty-tuyén- -bd (self-declaration) ctia c4 nhan nguoi
mong muén duoc thay ddi gidi tinh phap ly. Ho s& dién vao miu
don va giri dén co quan thué gin nhat — co quan ding ky dia vi
cong dan ctia ho, nhan thong tin lién quan dén cac hé qua cua viéc
stra d6i gi6i tinh phap 1y va gidy bién nhan vé don cua ho. Viéc
sira d6i c6 nghia 1a ca nhan d6 s& duoc dang ky véi gidi tinh phap
ly méi tai Co quan dang ky ho tich, duoc chi dinh mot s6 méi cho
thé cin cudc, va ho da thay doi vé mit phap 1y giéi tinh cia minh
& nhimg linh vuc c6 ¥ nghia vé mit tu phép.

Quyen sira doi gidi tinh cling 4p dung trong trudng hop ai
d6 mudn d6i nguoc tr6 lai gidi tinh phap ly trude day cia minh.
Khong c6 gidi han vé sb lan mét nguoi co thé thay d01 gidi tinh
phap 1y. Ciing khong c6 yéu cau vé quang thoi gian can thiét dé
mot ngudi c6 thé quay tr¢ lai gidi tinh phap ly trude do cia minh.
Mot nguoi di thay doi gidi tinh, 10i lai thay d6i tro lai gidi tinh cii
s& khong thé duoc sir dung s thé cian cude ban dau ciia minh.

Quyén stra d6i gidi tinh phap 1y ap dung cho nhitng nguoi
sinh séng tai Na Uy. Theo quy dinh hién hanh ciia Luat dang ky
ho tich va cac quy dinh phap 1y khac c6 lién quan, do 1a nhiing
nguoi dang sinh song it nhat duoc 6 thang trong cic cong dong
ciia Na Uy. Cac quy dinh twong tu cho cong dan Na Uy sdng &
nudc ngoai s€ do BO Y té va Cac dich vu cham soc ban hanh.

2.3. Sira doi giGi tinh phdp Iy ciia ngwoi dang dwoc gidm hé
(Diéu 3)

“Mot nguoi dang dwoc giam ho theo Ludt Giam h¢g sé ty
minh nop don yéu cau swa doi gioi tinh phap ly.”

Quy dinh nay phu hop véi quy dinh tai diéu 21 doan 4 caa
Luat Giam ho. Viéc stra doi gidi tinh phap 1y cia mot ngudi s&
“hoan toan 13 van dé c4 nhan” khong bi diéu chinh boi quan hé
giam ho ma khong ¢ thim quyén bat budce cu thé.
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2.4. Sira doi gidi tinh phdp Iy ciia tré em (Diéu 4)

“Tré em tir A6 tuéi 16 tré lén cé thé tw minh nop don yéu
cau swa doi gioi tinh phap ly.”

Nhu vay, mot nguoi khi dat dén tudi 16 1a 6 thé ty minh ndp don
cau sura doi gioi tinh phap 1y ma khong doi hoi phai cé sy dong y
cua nguoi hodc nhitng ngudi giam ho.

“Tré em tir 6 dén dudi 16 tudi can ndp don yéu ciu sira
do6i gi(’)’i tinh phap 1y co sy dong thuan cta ngudi hodc nhiing
ngudi giam ho cua tre. Néu cha me cing giam ho, nhung don yéu
cau duoc nop 1én chi co sy ung ho cua mot nguoi trong s6 ho,
gidi tinh phap 1y cua tré van co thé dugc thay doi néu do 1a loi ich
t6t nhat cho tré.”

Theo quy dinh trén, tré trong do tudi tir 6 dén dudi 16
cling c6 thé yéu cau thay ddi gidi tinh phap 1y, tuy nhién viéc ndp
don phai do nguoi hodc nhimg nguoi giam ho cua tré thyc hién.
Néu hai nguoi cung giam ho tre, ca hai dugc yéu cau phai nop
don cho tré. Néu cha me cung gidm ho tré va mot ngudi khong
mudn ndp don cho tré, gidi tinh phap 1y cta tré van co thé duoc
thay d6i néu d6 chinh la diéu t6t nhat cho tré. Piéu nay nhan
manh vao tré thay vi cha me tré. Cac vu vi¢c thiéu Véng su tham
gia cua mot trong hai nguoi gidam hd s€ dugc Thi trudng vung
Oslo va Akershus xtr 1y theo quy dinh tai Diéu 4 doan 2 cdu 2 va
Diéu 5 doan 2 cua luat nay. Trong cac truong hop nay, Thi truong
s€ danh gia diéu gila t6t nhat vi loi ich cua tré. Cac yeu t6 chu
yéu anh hudong dén viéc tham dinh nay c6 thé 1a do tudi va do
truong thanh cua tré, tré di va dang biéu hién thyc hanh gidi tinh
nao, theo nhiing cach thtrc ndo, trong bao lau, mirc do nhat quan
ma tré da thé hién ban dang gi6i ciia minh, nhing 1y do vi sao mot
bén cha me khong dong thuan viéc stra d6i gidi tinh phép 1y cia
tré, moi quan h¢ gifra tré va hai bén cha me, ai trong s6 ho biét o
vé tré nhat.
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“Pon yéu cau sira doi gidi tinh phap 1y cua tré dudi 6 tudi
phai do nguoi hodc nhiing nguoi giam hg cua tré ndp. Nhing tre
em c6 kha ning c¢6 quan diém riéng cta cac em vé van dé nay can
duoc thong tin va trao cho co hdi bay to quan diém cia cac em
trude khi ngp don. Viée sira d6i gidi tinh phap 1y co thé duge thuc
hién cho tré néu tré c6 su khong rd rang vé van dé phat trién gi6i
tinh sinh hoc bam sinh. Nguoi ndp don can nop tai heu chung
minh diéu kién sttc khoe do mot chuyén gia y té cung cap.”

Nhu vy, dbi voi tré dudi 6 tudi, luat chi cho phép stra doi
gidi tinh phéap 1y néu c6 su khong rd rang vé van dé phat trién gidi
tinh sinh hoc bam sinh. Trong nhing trudng hop nhu vay, chi co
ngudi hodc nhitng ngudi gidm ho cia tré méi co thé nop don thay
mat cho tré. Sy khong 16 rang vé van dé phat trién gidi tinh sinh
hoc bam sinh cua tré phai dugc ghi nhan trong vin ban do mét
chuyén gia y té xac nhan. Ca chuyén gia y té va cha me tré phai
dam bao viéc tré dugc phép thé hién quan diém cua tré & mirc do
ma tré ¢6 thé lam duoc dua trén d6 tudi va do truong thanh cua
tre. Thong thuong, Co quan thué c6 thé mic dinh vé cac tuyén bd
clia cha me tré rang tré di duoc thong bao va dugc trao co hoi dé
dua ra y kién, hodc tré chwa dii do truong thanh dé dwa ra y kién.

2.5. Quy trinh ngp don sira doi gidi tinh phdp 1y (Diéu 5)

“Pon dé nghi sira doi gioi tinh phap Iy dwoc Co quan thué

(Co quan dang ky ho tich) xu Iy. Quyét dinh cia Co quan thué vé
cdc truong hop sira doi gidi tinh phdp Iy c6 thé dwoc khiéu nai
lén Thi truéng ving Oslo va Akershus. Pon ciia tré em tir 6 dén
dwéi 16 tuéi theo Piéu 4 doan 2 ciu 2 do mot trong hai nguoi
giam ho cua tré ngp lén sé dwoc Thi truong vung Oslo va
Akershus gidi quyét. Quyet dinh cia Thi truong co the diege khiéu
nai lén Co quan khiéu nai quéc gia vé cdc dich vu y té.”

Nhu vy, don dé nghi sira d6i gi6i tinh phap 1y trudc hét
s& duoc Co quan thué (Co quan ding ky ho tich) xir 1y. Nguoi
mudn sira d6i gioi tinh phap 1y s& ndp ban ty-tuyén-bd vé viéc
ngudi dé xem ban than ho thudc vé giéi tinh khac véi gi6i tinh da
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dang voi Co quan dang ky ho tich. Quyét dinh chap thudn hodc tir
chéi don dé nghi vé viéc sira doi giéi tinh phap ly dugc xac dinh
1a quyét dinh ciia ca nhéan theo quy dinh tai Diéu 2 Luat Hanh
chinh cong. Quyet dinh nay 1a yéu t6 mang tinh quyét dinh d01
v6i quyén thay doi gidi tinh phap 1y ciia mot ngudi. Do d6, quyét
dinh nay c6 thé bj khiéu nai 1én Thi truong ving Oslo va
Akershus theo quy dinh tai chuong 6 Luat Hanh chinh cong.
Riéng cac don do tré tir 6 dén dudi 16 tudi ndp, véi sy dong thuan
ciia mot trong hai ngudi giam ho, s€ do Thi truong vung Oslo va
Akershus g1a1 quyet va co the duogc khiéu nai 1én Co quan khiéu
nai qudc gia vé cac dich vu y té.

2.6. Cic h¢ qud phdp Iy ciia viéc chuyén doi gidi tinh phdp Iy
(Piéu 6)

“Gi6i tinh phdp Iy cdan dwoc gia dinh trong viéc dp dung
cac ludt khac va cac quy dinh phap ly khdc.

Gi6i tinh khi sinh can tiép tuc dugc gia dinh néu can thiét
dé thiét lap quan h¢ cha me va quan hé giam ho theo Luat Tré em.
Mot ngudi sira d6i gidi tinh phap 1y ciia ho van tiép tuc c¢6 cac
quyén va nghia vu cta viéc 1am cha, 1am me, hodc cung lam cha
hoac lam me.

Cac quy dinh ap dung cho mot phy nir sinh con ciing dugc
ap dung binh ding cho ngudi sinh con sau khi stra doi gidi tinh
phép 1y.”

Nhu vay, theo quy dinh cua Diéu 2 luat nay, s€ khong con
yéu cau vé viéc mot ngudi phai trai qua sy thay d6i vé gioi tinh va
triét san hoan toan thi méi dugc sira do6i gioi tinh phap ly. Nghia
13, mot nguoi ma vé mat phap 1y 1 nam thi trén thyc té van c6 thé
sinh con.

Theo quy dinh cta Piéu 6 doan 1, nguyén tic chung la
gio1 tinh phap ly s€ dugc gia dinh trong viéc ap dung quy dinh
cua cac luat va cac quy dinh phap 1y khac ma van dé gioi 1a quan
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trong. Vi du, cac quy dinh v& han mirc giéi (gender quotas). Luat
Toa an Cong 1y quy dinh cdc thanh vién va pho thanh vién trong
Ban Hoa giai s phai bao gom ca nam gidi va nir gioi (Didu 27),
can phai lya chon céc trg Iy tham phan (lay judges) cho riéng phy
nit va nam giéi (Piéu 64 va 65). Luat Binh dang giéi quy dinh vé
su cn bang gidi trong cac uy ban cong, cac ban lanh dao, cac hoi
dong, va yéu cau phai co it nhit 40% phu nit trong ban lanh dao
ctia cac tap doan (Piéu 13). Luat Cong nghe sinh hoc ¢6 mot sb
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diéu khoan str dung cac thuat ngit “phu ni”, “nam gi6i”.

Quy dinh vé giéi tinh khi sinh can tiép tuc dugc gia dinh
néu can thiét dé thiét 1ap quan h¢ cha me va quan hé gidm ho theo
Luat Tré em. Pay s& 1a truong hop ma mot ngudi nam vé mat
phép 1y nhung lai sinh con. Theo do, viéc lam cha s€ dugc thiét
1ap theo cac quy dinh vé viéc 1am me ctia Luat Tré em (Diéu 2).
Quan hé lam cha s& dugc thiét 1ap theo cic quy dinh thong
thuong, ¢ thé 1a véi su tro giip cua cac co quan cong quyén theo
quy dinh ctia Luat Tré em (Piéu 5).

Néu mot nguoi thay doi gidi tinh phap 1y thanh phu nit va
sir dung viéc hd trg sinh san c6 con cling véi ngudi v hodc ngudi
d6i ngiu 1a nit, viéc lam cha me c6 thé duoc xac dinh boi cac quy
dinh cua Luat Tré em vé viéc cung lam me. Trong nhimg truong
hop d6 thi khong can thiét phai thiét 1ap quan hé 1am cha tir gi6i
tinh khi sinh.

Néu mét cip doi sinh con khéng co sy hd tro sinh san,
diéu kién thiét lap quan hé lam cha theo cac quy dinh vé viée
cling 1am me s& khong phi hop. Trong nhiing trudng hop do, can
thiét 1ap quan hé 1am cha dua trén gidi tinh khi sinh cua nguoi da
thay doi giéi tinh phap 1y. Quan hé 1am cha trong trudng hop nay
s& duoc thiét lap theo quy dinh ctia Luat Tré em vé viéc 1am cha.
Néu cap doi d6 da két hon, nguyén tic xac dinh quan hé lam cha
1a theo nguyén tic “pater est” (ngudi cha cua dura tré 1a nguoi dan
6ng trong cudc hon nhan) quy dinh tai Diéu 3 doan 1. Véi cac cap
khong két hon, dia vi lam cha thuong dugc xac dinh béng mot
tuyén bd theo nhu quy dinh cta Diéu 4 Luét Tré em.
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Céc quy dinh 4p dung cho mét phu nit sinh con cling dugc
ap dung binh dang cho ngudi sinh con sau khi stra ddi gidi tinh
phap 1y, bao gém cac quyén duoc quy dinh tai chwong 14 Luat
Bao hiém qudc gia vé cac loi ich duoc hudng trong thoi ky mang
thai, sinh con, nudi con nudi (Piéu 14 khoan 4) danh cho nir lao
dong budc phai nghi 1am vi “dang mang thai”. Mot khoan tro cAp
duogc cap cho “mot phu nit sinh con” (Piéu 14-17) Cac quy dinh
nay s& duoc ap dung mot cach binh ding cho cac lao dong nam.

2.7. Cdc quy dinh (Diéu 7)

“Bé [Y té va Cdc dich vu cham séc] ¢6 thé ban hanh céc
quy dinh vé viéc bo sung va ap dung cdc quy dinh cua ludt nay.”

2.8. Sira doi cdc ludt khdc (Diéu 9)

K& tir thoi diém Luét nay c6 hiéu luc, cac stra doi tiép theo
s€ dugc thuc hi¢n theo Luat s6 19 ngay 07 thang 6 nam 2002 vé
tén ca nhan.

Theo cac diéu khoan sira d6i cua Luat Tén €01 ca nhan,
gidi han do tudi tiép nhén, thay ddi, hodc x6a bo tén hodc ho cua
ai d6 thay d6i tir 18 tudi xudng con 16 tudi. Trong truong hop dira
tré da thay doi gioi tinh phap 1y duoc thong qua boi Thi trudng
ving Oslo va Akershus, v6i su dong thuan ctia mot bén cha me
hodc nhitng nguoi giam ho, thong bao vé sy thay doi tén goi ciing
s& duoc thong qua véi sy dong thuan ctia chi mot bén cha me
hodc mot ngudi khac ¢d quyén giam ho.

2.9. Théng bdo vé tén ciia tré (Piéu 12)

Thong bao vé viée tiép nhan, thay ddi, hodc x6a bo tén cua
mot ai d6 chua dii 16 tudi s& phai dugc ndp boi nguoi hodc nhiing
nguoi giam hg, hodc ho phai dong y voi thong bao do. Néu thong
bao d6 lién quan dén tré trén 12 tudi thi tré cling phai dong ¥. Neu
khong c6 nhiing sy dong thuan néu trén, thong bao d6 cé thé van
duoc chap nhan néu co nhiing 1y do dac biét dé 1am thé. Néu
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thong béo lién quan dén ngudi di thay ddi gidi tinh phép 1y theo
bicu 4 doan 2 cau 2 cua Luat nay thi chi can sy dong thuédn cua
mdt trong sO nhitng ngudi gidm ho 1a du.

3. DPanh gia vé lut sira ddi giéi tinh phap ly ciia Na Uy

Luat chuyén gi6i (stra d6i) ciia Na Uy dugc danh gia la
bugc dot phat quan trong dem lai su thay d6i cho cudc sdng cua
cac thé hé ngu:(n chuyen gi61 6 Na Uy sap toi. Ludt nay cho phep
ngudi chuyén gidi tiép can viéc cong nhan gidi tinh vé mit phap
1y thong qua mot thu tuc minh bach, dé tiép can va nhanh chong.
Quan trong hon ca 1a viéc n6 cho phép cac ca nhén tu quyét vé
gi61 tinh cua ho va tir bo cac quy dinh bét budc 1au nay mang tinh
phan biét dbi xir va vi pham céc quyén con nguoi.

Vé d6 tudi dugc chuyén gidi, bang viéc ha thap do tudi
yéu cau viée chuyén gidi tir 18 xudng 16, luat nay lan dﬁu tién mo
ra cho gioi tré quyén tu do hoan toan trong viéc quyet dinh lya
chon gi6i tinh cia ban than vé mat phap ly ma khong can su cho
phep cua cha me. Tré em tur 6 tudi dén dudi 16 tudi ciing c6 thé
lya chon gioi tinh cua minh néu duoc su dong ¥ cua cha me. (B9
tudi nho nhét ¢ thé yéu cau chuyén gidi 1a 6 tudi — lira tudi bat
dau dén truong va c6 nhitng giao dich chinh thue vé mit x4 hoi.)
Néu mot bén cha me khong dong y véi viée xac dinh lai gidi tinh
ctia tré em thi cac nha chirc trach c6 thé ra quyét dinh trén co so
“vi loi ich tot nhat cta tré”. Tré dudi 6 tudi chi dugc phép chuyén
giéi néu tré sinh ra c6 ching nhan cua béac si vé “sy nhap nhang
khéng 16 rang vé bd phén sinh duc” (genital ambiguity). Méc du
hoan nghénh quy dinh vé viéc ha thap do tu01 dugc cong nhan
gio1 tinh phap ly, van co nhing y k1en cho rang viéc han ché 4o
tudi 1a khong can thiét néu xét vé van dé loi ich tot nhit cia tré,
cac kha ning ngdy cang phat trién cua tré va quyén duoc ling
nghe cua tré em.

Yéu cau duy nhat vé diéu kién thay dbi gidi tinh 1a trai
nghiém cua chinh ban than c4 nhan vé ban dang gidi cua ho, chi
khong phai 1a viéc chan doéan hay triét san. Po6 1a quyén con nguoi
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co ban trong vi¢c thé hién ban dang cua chinh ho, thdm chi la
trong cac giay to van ban chinh thuec.

Nhiéu ngudi chuyén gidi cho biét, viéc khong dugce cong
nhan chinh thirc vé mat phap 1y gidi tinh khién ho thiy bi xuc
pham va diéu d6 anh huong dén su toan ven cta con nguoi ho.
Chang han, mot ngudi c6 ho chiéu ghi gidi tinh 1 nam trong khi
ho lai coi minh 1 ngudi nit, di dén dau ciing bi moi nguoi doi xir
v6i nguoi d6 nhu nguoi nir cho dén khi ho nhin thay gidy to tuy
than cta nguoi do. Trong khi chi phi cua chinh phu cho viéc nay
rat ré, chi can cip ho chiéu méi cho nguoi d6 va chi phi do ca
nhan ty chiu. Nhiéu nguoi chuyén giéi khong mudn phai thyc
hién phau thuat thay d6i giéi tinh. Bi khong phai ai cling du diéu
kién tai chinh va strc khoe dé thuc hién phau thuét. Ngoai ra, viéc
phau thuat co thé khong co loi cho stic khoe vé lau dai va nhiéu
nguoi khong mudn chiju rui ro do. Quy dinh vé viéc phai co thuc
su c6 bénh vé mit tinh than vé van dé chuyén gi6i hodc phai phau
thudt cat bo bo phan sinh duc dé dugc chinh phii cho phép cong
nhan gidi tinh vé mat phap 1y 1a khong phu hop.

Viéc luat méi ra doi la két qua cua nd luc dau tranh 1au dai
duoc la chinh ban than minh cua cac nha hoat dong vi quyén cta
nguoi chuyén gioi, cac t6 chic ciia nguoi dong tinh, song tinh,
chuyen gidi, cac to chte phi chinh phu, cac t6 chirc nhan quyén
nhu t6 chirc An x4 qubc t& Na Uy’®. Ké tir nam 2008, Hiép hoi
quéc gia Na Uy cta nhitng ngudi dong tinh, song tinh, chuyén
giéi (LLH) di hoat dong chuyén siu vé& cac quyén cua ngudi

8 T4 chite An x4 qudc té Na Uy tién hanh chién dich 6 at vé& truong hop
ctia John Jeanette Solstad Reme, mot phu nit chuyén gigi 65 tudi & Na Uy
khong dugc cong nhan gidi tinh phap 1y boi ba tu chéi tuan tha cac quy
dinh hi¢n hanh cua chinh phu. Két qua 1, gidy to chinh thirc ghi gidi tinh
clia ba 1a “nam”, khién ba cam thay bi nhuc ma va séng kho s véi tu cach
la nguoi chuyen gi6i khi bi coi 1a nam gidi bdi cc co quan cong quyén va
trong moi sinh hoat doi séng hang ngay. Vi ba, duge ghi nhan 13 phu nit
tuc 1a dugc nhin nhén véi tu cach 1a chinh con nguoi cua ba. Luit mai stra
d6i 1a mot chién thing dd mong chd tir lau cla nhitng nguoi nhu ba.
https://www.amnesty.org/en/press-releases/2016/03/norway-historic-
breakthrough-for-transgender-rights/ (truy cap ngay 30/6/2016)
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chuyén gidi, bao gdm viéc kéu goi cham dit triét san bat budc dé
dugc cong nhéan gidi tinh vé mat phap 1y. T chic An x4 qubc té
Na Uy gép y cho Uy ban Chuyén gia do Bo Y té va dich vu chim
soc thanh 14p ndm 2013. Thang 4/2015, Uy ban nay dua ra két
ludn: nguoi chuyén giéi & Na Uy khong nén tiép tuc phai dénh
ddi viéc can thiép y té thd bao dé dugc cong nhan vé mat phap 1y
gidi tinh cia minh.

Pay ciing 1a nd lyc cua chinh phi Na Uy trong viéc khac
phuc nhing chi trich cua cong dong nhan quyén quoc té. Chang
han, thang 02/2014, To chic An xa quoc té xuat ban mot bao cao
vé viéc thiéu cac quyen cua ngucn chuyen giéi & chau Au. Na Uy
bi chi trich vi yéu cau nguoi chuyén giéi phai trai qua viéc chan
doén tam than va triét san bat budc thi méi co thé duoc cong nhan
gii tinh vé mat phap 1y. T nhing nim 1970, Na Uy ap dung
chinh sach yéu cau ngudi chuyén gidi phai trai qua cac thi tuc
phién ha va mang tinh phan biét doi xir d¢ dugc cong nhén gi6i
tinh Ve mat phap ly. Cac yéu cau d6 bao gom viéc danh gia thim
dinh Ve tam than, chan doan vé tam than va triét san bat budc. Cac
yéu cau nay doi vOi viée chuyen gio1 vi pham nhiéu quyén con
nguol, vi du quyén toan ven v¢ than the, quyén riéng tu va co
cudc song gia dinh, quyén c6 tiéu chuin vé stic khoe & muic cao
nhét c6 thé dat dugc.

4. Mot s6 kinh nghiém vé luat chuyén giéi cho Viét
Nam

Bo luat Dan su sira doi da duogc Quéc hoi Viét Nam thong
qua ngay 24/11/2015 va c¢o6 hi¢u lyc tir ngay 01/012017. B luat
nay duoc xem 13 co s& phéap 1y cho viéc thuc day dan chu, dam
bao binh dfmg x4 hoi va nhan quyén. Qua trinh soan thao du luat
d4 c6 su tham gia cia cac c4 nhan chuyén gi6i trong cac cudc hop
tham véan vé sira d6i luat. Cac nha hoat dong chinh sach c6 co hoi
duoc ling nghe va xem xét tiéng noi thuc sy va cac truong hop
thuc té ctia cong dong chuyén gisi.” Két qua 13, 1an dau tién phap

79 https://www.usaid.gov/results-data/success-stories/vietnam-recognizes-
transgender-identity-rights (truy cap ngay 10/11/2016)

98


https://www.usaid.gov/results-data/success-stories/vietnam-recognizes-transgender-identity-rights
https://www.usaid.gov/results-data/success-stories/vietnam-recognizes-transgender-identity-rights

99

Kinh nghiém mot sé qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

luat Viét Nam da cong nhén quyén ciia nguoi chuyén giéi. Du
thao vé Luat chuyén gidi can chu ¥ cac van dé sau:

4.1. Tén trong, bio vé va bio dim quyén con ngwoi ciia
nhitng ngwoi chuyén gidi.

Cac yéu cau dat ra déi véi ca nhan mong muén duoc
chuyén giéi can ‘phai dugc giéi han ¢ murc t6i thiéu, tao diéu kién
cho nguoi chuyén 2101 thu huong cac quyen con ngu(n cuia minh,
cu thé la cac quyén vé toan ven than thé, quyen riéng tu va co
cudc song gia dinh, quyén c6 tiéu chuan vé strc khoe ¢ mirc cao
nhét c6 thé dat duoc.

4.2. Tach biét cac quy trinh phdp ly va quy trinh y té dé cong
nhégn vé mdt ludt phap doi v6i nhitng ngwoi chuyen gidi, va sw
dung cdch tiép cgn hi¢n dai, nhéan vin trong vin dé cong nhin
gidi tinh phdp Iy ciia ngwoi chuyén gidi.

Kién nghi luat vé chuyén gidi cua Viét Nam can dua ra
khung phap 1y cho phép ngudi chuyén gidi duge cong nhan vé
mat phap 1y vé gidi tinh cua ho théng qua mot thu tuc nhanh
chong, minh bach va dé tiép can. Vi cach tiép can nay, luat can
loai bo nhiing yéu cau nhu doi hoi phai triét san va cac yéu cau vé
y té dé c6 thé dugc cong nhan nhan gidi tinh vé mat phép 1y. Vi
du yéu cau vé viéc danh gia tham dinh vé mat tdm than, chan
doéan tAm than. Xac dinh vé chuyén gidi can dugce loai bo khoi su
phén loai vé r0i loai strc khde tinh than. Can phai dam bao viéc
nguoi chuyen gidi ¢ thé tiép cén cac can thiép vé y té ma ho
mong mudn dua trén sy dong thuan duoc tuyén bo rd rang cia ho.

4.3. C6 y chi chinh tri manh mé tw giéi lanh dgo vé vin dé
quyén ciia ngwoi chuyén gidi va xdc dinh Viét Nam la mgt trong
nhitng nwéc Pong Nam A tién phong trong cdc vin dé vé quyén
con nguoi ctia nhom LGBT.

Kinh nghiém cta Na Uy cho théy, thay ddi thuc su vé mat
nhan thuc phap 1y doi héi phai ¢6 y chi chinh tri manh mé cua
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gi6i lanh dao. Tir nhitng nam 1970, Na Uy dé yéu cau Bénh vién
Pai hoc Oslo ching nhan cho S& thué Na Uy vé viée “mot su
hoan dbi gidi tinh that sy” dd xay ra — duwa trén cac phau thuit va
cac danh gia vé mit tAm than. Yéu cau nay duoc cho la da day
nhimng ngudi Na Uy chuyén gidi vao con 4c méng vé nhimg thu
tuc quan liéu dong thoi tude di ciia ho quyén tu do y chi. Trong to
trinh du luat y té stra d6i 2016, BO truong Y té Na Uy Bent Hoie
tuyén bd: Na Uy di tién phong trong linh vuc quyén cua nguoi
dong gioi, song gidi, chuyen gioi. Nhung hé thong hién tai cua
chung ta vé viéc chuyen gi6i 1a khong thé chap nhan va da khong
thay doi trong gan 60 nim qua. Dy ludt nay 1a phu hop véi nhan
quyén.”®

4.4. Ning cao nhdn thivc va hiéu biét co bin vé cic vin dé
cua nguwoi chuyén gioi nham giam thiéu tién toi xoa bo sw ky thi
nguwoi chuyén gioi.

Hoat dong nang cao nhan thirc cho céc to chirc, c4 nhan va
x4 hoi néi chung vé cac van dé cia nguol chuyén gii nham x6a
b6 su ky thi dya trén ban dang gidi. Ching han, phai hiéu duogc
ngudi chuyén gidi 1a ngudi 6 gidi tinh mong mudn khac voi gisi
tinh lic sinh ra. Vi dy: sinh ra 1a nam va nghi minh la nt, hodc
sinh ra 1a nit va nghi minh 1a nam. Ngudi chuyén gidi khac véi
ngu’bi dong tinh. Chuyén gidi lién quan téi viéc “ban nghi ban 1a

i (cém nhan vé gioi tinh), con dong tinh lién ‘quan toi viéc “ban
yeu ai” (sy hap dan vé tinh cam). Nguoi chuyén gioi cung khong
phai 1a ngudi c6 khuyét tat bam sinh vé gidi tinh. Can hiéu dugc
chuyén gi6i khong phai 1a bénh hay 1&ch lac, 10i loan tam ly. Mbi
nguoi c6 quyén c6 cam nhdn riéng ve gi61 tinh mong muén cua
minh. Nguoi chuyen gidi can sy hd tro dé duoc séng dung voi
giéi tinh mong mudn, duoc thé hién gidi tinh mong muodn cua
minh va giam thiéu dinh kién, ky thi. Nguoi chuyén gioi bao gom
ca nguoi chua phau thuat chuyén gigi. Nguoi chuyén gidi khong
nhat thiét phai 13 ngudi di trai qua phiu thuat, boi khong phai ai

80 http://www.thelocal.no/20160318/norway-to-allow-gender-change-
without-medical-intervention (truy cap ngay 30/6/2016).
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cling c6 day du dicu kién ve kinh t€ va suc khde hodc c6 nhu cau
dé phau thuat chuyén gidi day du.

4.5. Quy dinh quyén yéu cau dwoc swa déi gioi tinh phap ly
theo cdc d tudi khdc nhau véi cdc yéu cau vé quy trinh, thii tuc
khdc nhau. Cho phép phéu thudt chuyén giéi tai Viét Nam dé
tao diéu ki¢n cho ngwoi chuyén gidi.

Viéc xac dinh cac do tudi khac nhau cho cac quy trinh, thu
tuc dé nghi stra d6i gi6i tinh phap 1y 1a can thiét va phu hop voi
nhu cau thue té. Hién tai phap luat Viét Nam chi cho phép nh&ng
ngudi co khuyét tat bam sinh vé gidi tinh (con goi la nguoi lién
gio1 tinh) moi dugce phep phau thuat chuyén gidi. Do vy nguol
chuyén gi6i (du da phau thuat hay chua) khong thé thay doi gidi
tinh, cling nhu khong thé thay doi tén hay gidy to dé dung véi gidi
tinh mong mudn ciia minh.

Dé chuyén tir gidi ndy sang gidi khac, mot ngudi co thé
trdi qua nhiéu su thay ddi nhu: thay doi vé dién mao, chon tén
moi, thay doi giéy to ca nhan, sir dyng liéu phap hooc-mon, tham
van tim ly, phau thuat bo phén co thé dé phu hop voi gidi tinh
mong mudn cia minh. Thyc té, viéc phau thuat chuyén gidi con
an toan hon nhiéu loai phau thuat khac. Tuy nhién, chi phi cho
viéc phau thuat chuyén giéi kha cao. Phau thuét tir nit sang nam
tén khoang 30.000 déla My (trong d6 cit bo nguc mat 5.000-
10.000 déla M¥), phau thuat tir nam sang nir ton khoang 35.000
d6la My (trong d6 bom nguc mat khoang 5.000 dola M¥). Ngoai
ra con nhimg dich vu khac nhu lidu phap hodc-mon, thay doi
giong noi, phﬁu thuat thim my. Néu phéu thuat & Viét Nam, chi
phi c6 thé ré hon 8 — 10 lan, rat tiéc phap luét lai chwa cho phép
didu nay."!

81 {SEE/ICS — “Héi nhanh dédp gon vé chuyén gidi” www.isee.org.vn;
WWW.ics.org.vn.
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5. Kétluin

‘Trong xu hudng t1en bo chung, ngay cang nhiéu qudc gia
trén thé gi6i cong nhan quyén ciia ngudi chuyén giéi. Nhitng nam
gin day, cac nudc Argentina, Colombia va Nepal cing da co6
nhimg tién bo trong viéc cong nhan gioi tinh vé mat phap ly. 0
chau Au, bon muoi mdt qubc gia c6 nhiing quy dinh c6ng nhan
gidi tinh vé& mit phap ly. Trong s6 do, ba muoi lam nudc yéu cau
phai c6 chan doan veé mat tim than thi méi duge cong nhan. Hai
muoi tu nude yéu cau triét san trude khi cong nhan ban dang
gi6i.%?

Cac nghién cuu qudc té dua ra ti 1& chung cua nguoi
chuyen giodi chiém khoang 1-2% dén s6. Tuy khé uéc lugng chinh
X4ac so lucng nguol chuyen gi61 trong xd hoi, nhung c6 mot thyc
té 1a ngudi chuyén gidi c6 mat & moi giai doan lich str va moi nén
van hoa, trong do co Viét Nam. Nguoi chuyén giéi 1a mot phan
trong xa hoi. Cac quyén con ngudi cua ho phai dugc ton trong,
trong d6 co quyén duogc cong nhén vé mit phap ly vé gidi tinh.
Viéc khong dugc cong nhan vé mat phap ly dbi v6i ngudi chuyén
gioi da khién cho nhom thiéu sb nay trong xa hoi dang chiu ganh
nang vé bao luc, phan bi¢t ddi xir va céac hé qua ti€u cuc vé mit y
té. Pham gi4 co ban ctia con nguoi vé mat phap 1y phai duoc cong
nhan cho nhimg ngudi chuyén gidi.

Viéc cong nhan gidi tinh vé mit phap 1y dang c6 nhiing
phat trién manh mé& trén toan cau boi cac chinh phu bat dau thuc
hién cam két cua ho véi ¥ tuong cbt 16i 1a khong nha nude hodc
thé nhan nao c6 thé quyét dinh mdi ca nhan con nguoi: ho 14 ai.
Cac nudc nhu Na Uy dang tao nén mdt 16 trinh dé cac nude khac
c6 thé tham khao tir cac kinh nghiém di trudc ciia ho va noi theo &
mirc d6 cao nhét va phu hop nhét c¢6 thé. Viét Nam hoan toan co
thé tham khao va chit loc tir kinh nghiém cia cic nudc dé xay
dung mot luat chuyén gi6i hién dai va nhan vin.

82 https://www.hrw.org/news/2016/06/07/dispatches-norways-transgender-
rights-transformation
(truy cap ngay 30/6/2016)
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MOT SO VAN PE VE CHUYEN DOI GIOI
TINH O IRAN TREN KHIA CANH LICH
SU VA PHAP LY

ThS. Pau Céng Hiép
(Khoa Phap ludt Hanh chinh - nha nuoc
Truong Dai hoc Ludt Ha Ngi)

Dén nhdp: Trong bdi canh Viét Nam dang ¢ nhiing budc
chudn bj quan trong vé mat phap 1y lién quan dén quyén chuyén
d6i gidi tinh, c6 thé thay vin dé quan niém cia xa hoi vé quyén
chuyén gidi noi chung va nguoi chuyén gidi noi riéng c6 ¥ nghia
rat quan trong. Bén canh do, tai nuéc Cong hoa Hoi giao Iran tir
bén thap ky vé trudc di ching kién sy ghi nhan quyén chuyén giGi
khi dat nuéc ndy van con mang ning nhiéu yéu té bao thu va ky thi
vé mit ton gido cling nhu phong tuc ddi voi ngudi dong gidi. Sy
thay d6i mang tinh budc ngoat nay cta Iran c6 thé duge tham khao
cho Viét Nam.

1. Lich str vé vin dé chuyén giéi & Iran

Iran 14 mot vung dat Hoi giao ¢ xua, véi su théng tri chu
yéu cta nguoi Shiite. Trong lich sir, cong ddng Hoi gido da ghi
nhan sy ton tai ciia nhitng nguoi c6 trang thai gidi tinh sinh hoc
khong déng nhét véi ban dang gidi cua ho. Chéng han, danh tir
muskhannas dugc ngudi Hoi gido dung dé goi nhimng nguoi dan
ong trudng thanh nhung khong cé xu hudng nhin nhan minh 1a dan
ong va mong muén duoc tré thanh ddi twong duoc nhitng ngudi



Mét sé vén dé vé chuyén dbi gidi tinh & Iran trén khia canh lich st va phdp ly

dan 6ng khac yéu mén®>. Vao thoi ky nay, khi chwa c6 phau thuat
chuyén gidi, viéc boc 16c xu hudng tinh dyuc cta nhitng ngudi nay
13 hoan toan sai trdi v6i cac quan niém ton gido. Pao Hoi 1a t6n
gido ra doi sau va chiu anh hudng rat 16n tir cac kinh dién cua dao
Co béc. Trong bo kinh Cyu udc, quan niém chéng lai tinh duc
dong gi¢i dugc thé hién rd rét, cu thé ¢ quyén Sang thé ky
(Genesis), chuong 19, cdu 1 va quyén Leviticus, chuong 18, ciu
2284 Chuong 7, cau 80 ctia kinh Quran véi 161 18 " ké [dan ong]
nao co duc tinh voi dan ong hon la dan ba, ké do da vwot qua gioi
han ciia t6i 16i va ta sé gidng con mua hia xuong dau han." 1a
mot trong nhimg vi du dién hinh cua viéc chdng lai xu huéng tinh
duc dong gidi.

V61 nhitng anh hudng tir cac quan niém mang tinh bao thu
clia t6n giao nhu vay, nhin chung dia vi phép 1y va cudc séng cia
nguoi dong tinh, song tinh, chuyén giéi ¢ Iran trong mét thoi gian
dai 1a rat kho khan v6i nhimg ap luc phai ddi mat véi hinh phat,
ké ca tir hinh. Budc ngodt vé tu tuong ctia ngudi Iran vé chuyén
ddi gi6i tinh dén tir sau Cach mang 1979 v&i mot nhan vat quan
trong: Maryam Khatoon Molkara®®. Ba sinh nim 1950 véi tén
khai sinh 1a Fereydoon Molkara (theo truyén thong Iran day 1a tén
goi thuong dung cho nam gidi) va tor nhd da phat hién ra minh
khong phtt hop véi co thé nam gidi va c6 mong mudn dugc sdng

8 Bolich,Ph. D. G. G. Bolich, Transgender History & Geography:
Crossdressing in Contex, Psy che's Press, 2007, tap 3, tr. 234.

8 Trong Sang thé ky co doan noi vé viéc Chiia ndi gian va tiéu diét thanh
Sodom vi dan trong thanh c6 sy hon nhan ddng gidi, con sach Levicitus noi
rang dong tinh phai chiu toi chét. Tham khao thém: D. Guthrie, New Bible
commentary, Inter-varsity Press, London, 1990.

85 Cau nay trong kinh Quran ciing c6 thé coi 1a sy phan anh lai kinh Cyu
wdc cia dao Co Pde. Xem thém: https://www.thereligionofpeace.com/
pages/quran/homosexuality.aspx.

8 Poan sau vé cudc doi va hanh dong cta ba Maryam Khatoon Molkara
dugc chung toi tham khao chu yéu tir: http:/transgenderuniverse.com
/2016/02/25/transgender-in-iran-the-story-of-maryam-khatoon-molkara/.
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nhu mot nguoi phu nit. Vao dau nhitg nim 70, ba gip mot gido
sT ndi tiéng tén Ayatollah Behbehani va thuc hién nghi 18
istikhareh dé 1y giai s6 phan cua minh. Sau d6 ba duoc khuyén 1a
nén viét thu cho Ayatollah Khomeini-ngudi s& trd thanh lanh dao
tdi cao cta cudc Céch mang. Nam 1987, Molkara gip duogc
Khomeini sau nhiéu 1an bi tir chdi, tham chi 1a danh dap bai
nhitng ngudi canh gac. Sau cudc gap do, Khomeini da nhan ra
rﬁng dé thuc hién duogc tot nhting ndi quy va nghia vu ctia minh
ddi voi ton gido, mot nguoi can phai xac dinh dugc rd rang ban
dang gidi va trong truong hop n6 khong trung khop véi gidi tinh
sinh hoc thi can phai dugc phau thuat chuyén dbi gidi tinh. Quyét
dinh cta Khomeini dd md duong cho viéc thuc hién quyén
chuyén gi6i & Iran. D6i véi ca nhan ba Molkara, dén nim 1997 ba
d3 hoan tat cac giai doan phau thuat va tré thanh mot nguoi phy
nit hoan chinh.

C6 thé thiy, thanh cong cta sy d4u tranh vi quyén chuyén
d6i gidi tinh & Iran bat chip nhimg tin diéu ton gido ciing phan
nao phan anh mot dic tinh cua hé thong luat Hoi gido, noi ma cac
quan niém phap 1y giai thich kinh Quran c6 y nghia rit quan
trong. Ly giai vé diéu nay, Arash Naraghi cho rang: "d6 la c6 thé
dé giai thich lai nhitng ¥ nghia da dwoc tuyén bé ré rang trong
cdc cdu tho cia kinh Quran, néu can thiét, dé dwa ra nhing su
gidi thich phdp Iy vé nhitng doan van vé quyén tinh duc va gici
tinh."

O day, 101 giai thich kinh Quran ctia gido chu Khomeini
thong qua ¥ kién phép 1y (legal opinion-fatwa) ¢ gia tri bat budc

87 Theo: Arash Naraghi, The Quran and Human Rights of Sexual
Minorities, trich tu: IGLHRC (International Gay and Lesbian Human
Rights Commission), Lesbian, Gay, Bisexual and Transgender Rights in

Iran Analysis from Religious, Social, Legal and Cultural Perspectives,
2015, tr. 27.
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va dugc coi nhu mot nguén luat cua Iran. Cu thé, trong trang 624
cudn sach Tahrir al-Wasilah ong tuyén bd: "Thay déi gidi tinh
ciia mot ngudi tir nam sang nik va nir sang nam thong qua phau
thudt la khong gdy tré ngai véi dao Hoi. Hon thé, phdu thudt
chuyén doi gidi tinh cho mét ngwoi luéng tinh (hermaphrodite) la
khong bi ngan cam."®® V& sau ndy, gido si Mohammad Mehdi
Kariminia ciing tuyén b ring phau thuat chuyén ddi gi6i tinh 1a
mot sy cung tmg y hoc dé stra chita gidi tinh ctia nhitg ngudi
phai chiu dung tinh trang Dujensi (song tinh) hay Khunsa (lién
gi6i tinh)®.

Hién nay, viéc chuyén d6i giéi tinh ¢ Iran kha coi mé va
dé dang, trong bon nim ¢ Iran di co téi hon 1.000 cudc phau
thuat chuyén doi gi6i tinh?®. Theo mot bao cdo cia IGLHRC, Iran
14 mot trong nhitng nudc Hoi gido dau tién cho phép phiu thuat
chuyén ddi gidi tinh va ghi nhan mot cach day di quyén chuyén
gi6i theo luat’’. Qué trinh chip nhan hoat dong chuyén doi gidi
tinh thong qua phau thuat da phan anh sy thay doi quan niém
nhung van trén co s& hai hoa véi cac tin diéu ton gido lau doi.
Lich str ctia van dé chuyén ddi gi6i tinh & Iran ciing ghi nhan
nhimg sy ddu tranh manh m& ma trong d6 ba Molkara 1a mot vi

8 Dan theo: Zara Saeidzadeh, The Legality of Sex Change Surgery and
Construction of Transsexual Identity in Contemporary Iran, Master thesis,
Lund University, 2014, tr. 45. Nguyén van: "To change one’s sex from man
to woman and woman to man through surgery is not hindered in Islam.
Furthermore, sex change surgery for a hermaphrodite person is not
prohibited."

8 Mohamad Mehdi Kariminia, Sex change from Fighi and legal point of
view, Marefat, 2000, tr. 76.

% Xem: http://www.gaystarnews.com/article/iran-performed-over-1000-
gender-reassignment-operations-four-years041212/.

' IGLHRC, Human Rights Violations on the Basis of Sexual Orientation,
Gender lIdentity, and Homosexuality in the Islamic Republic of Iran
Submission to the 103rd Session of the Human Rights Committee (17
October- 4 November 2011), tr. 6.
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du dién hinh. Bai hoc vé mat lich st cua van dé chuyén doi gioi
tinh & Iran cho théy Viét Nam can c6 nhitng sy diéu chinh vé& mat
quan niém, dic biét 1a nhitng yéu t6 phong tuc, vin hoa cho phu
hop voi quyén chuyén doi gidi tinh voi tu cach mot quyén con
ngudi. Va mot didu quan trong 1a dong luc ciia qué trinh thay doi
d6 phai dén tir chinh thai d6 dau tranh kién quyét, khang dinh
quyén muu ciu hanh phic ciia minh tir nhitng ngudi ¢6 nhu ciu
chuyén gidi.

2. Quy dinh phap luit Iran vé chuyén déi giéi tinh

Ngay nay, Iran chip nhan viéc phau thuat chuyén doi gidi
tinh va dong thoi voi viée d6 cac co quan nha nudc ciing c6 trach
nhiém cung cap cac gidy to phap Iy can thiét phu hop vai gi6i tinh
moi ctia ngudi chuyén gidi. Cu thé, quy trinh chuyén ddi gidi tinh
& hop phap Iran c6 thé tom tat qua mot vai bude sau’?:

* Trudc phiu thugt

- Kiém tra tdm 1y: ngudi c6 nhu cau thuc hién phiu thuat
chuyén gidi s& duoc gip mot bac si tam 1y va duoc chuyén dén
Vién Tam than Tehran (Tehran Institute of Psychiatrists).

- Thyc hién 13 phién diéu tri tim ly va chuyén t6i mot to
chic phéap y dé c6 quyét dinh cudi cung (Forensic Medicine

Organization - FMO).

- Mot hoi dong cac bac si cung cip gidy ching nhan rdi
loan ban dang giéi (gender indentity disorder) dé phau thuat.

* Sau phdu thudt

92 So 46 nay dich tir Zara Saeidzadeh, #/dd, tr. 86.
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- Tai toa 4n: Ngudi chuyén giéi dé trinh yéu cau thay dbi
tén va gidi tinh trong cac van ban phap 1y nhu ching minh thu,
vian bang, quyét dinh tuyén dung, hop ddéng lao dong, bao
hiém.v.v...

- Tai FMO: toa an dua nguoi chuyén giéi t6i FMO dé
giam dinh vé thé chat dé xac nhan di hoan thanh phau thuat (cit
bo v, loai bé duong vat va tinh hoan).

- Tham phan s& quyét dinh viéc thay ddi tén va gidi tinh
néu c6 sy xac nhan tir FMO va s& giri 1énh tdi cac van phong dang
ky dé thay d6i mot cach chinh thire tén va gidi tinh trén cac gidy
to tuy than.

Bén canh d9, Iran ciing ¢ nhiing chinh sach hd trg va bao
vé quyén loi cia nguoi chuyén gidi voi muc dich thic day hoat
dong nay. O day can phai néi rang, viéc Iran khuyén khich phiu
thuat chuyén gi6i xuat phat tir viéc ho coi hoat dong nay 1a mot
cach ciru chita gi6i tinh cta con ngudi. Hanh vi tinh duc dong
gidi ¢ Iran bi cAm hoan toan va tham chi c6 thé bi tir hinh. Vi vay,
nham ngin nglra hién twong nay, chinh phu Iran hd trg tuong ddi
cao dé nhitng ngudi c6 nhu cau c6 thé thuc hién phau thuét
chuyén gid1 va c6 dugec mot co thé sinh hoc hoan toan phu hop
cho sinh hoat tinh duc di tinh. Pau tién, chinh sach nay thé hién &
chd Iran quy dinh rang cic cong ty bao hiém phai chi tra toan bo
chi phi cho phau thuét chuyén ddi gidi tinh, véi mirc co thé 1én toi
3000$. Ngoai ra, vi ngudi da chiu dung cudc phiu thuit chuyén
d6i gidi tinh thuong c6 sirc khoe va tudi tho yéu hon so voi ngudi
thong thuong, chinh quyén Iran ciing c6 nhimng chinh sach bao vé
ho vé& mit sirc khoe thé chat nhu 1 tir nim 2010, nguoi chuyén

%3 Theo: http://www.huffingtonpost.com/2012/06/04/iran-sex-change-
operation_n_1568604.html.
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gi6i duoc mién nghia vu quan su®. Ngoai ra, chinh phu Iran ciing
c¢6 nhitng hd tro nhit dinh vé& nha & ddi voi nguoi chuyén gigi®.
V& mit nhan than, ngudi chuyén gi6i c6 di moi quyén theo gidi
tinh méi ciia minh. Chang han vao nim 2009, dam cudi cua
Shaghayegh va Ardashir (chuyén gidi tir nit sang nam) da duoc
thuc hién sau khi tda 4n yéu cau hai gia dinh phai ton trong quyén
duoc két hon cua hai ngudi nay”.

Tuy nhién, c6 thé thay rang ¢ Iran van chua c6 duoc mot
khung phap 1y ddy du va viing chic dé bao vé nguoi chuyén gidi
khoi cac nguy co stic khoe va ky thi bang cac nudc phat trién
khac. Diéu nay thé hién ¢ trong mot bao cao ciia Van phong Noi
vu ctia S6 di tri Anh vé viéc ghi nhan nhiéu théng tin phan anh vé
tinh trang ky thi, bao luc va thiéu Vrfmg su cham soc y té tir phia
chinh quyén ctia ngudi chuyén gisi”’.

3. Két luan

O nhiéu noi trén thé gidi, dic bi¢t 1a khu vuc A chau, cac
yéu t6 ton gido, phong tuc, tip quan van con tic dong ning né
dén tam thuc cua xa hoi vé van dé chuyén ddi gi6i tinh. Tai do,
van d& chuyén gidi con dugc xem la nhay cam va quyén cia
ngudi chuyén doi gidi tinh van c6 nguy co cao bi xdm pham.
Trén khia canh lich sir va phap 1y, van dé chuyén doi gi6i tinh &
Iran dd cho chung ta nhimng bai hoc quan trong. Pau tién 1a &

% Afsaneh Najmabadi, Verdicts of Science, Rulings of Faith:
Transgender/sexuality in Contemporary Iran, Social Research Volume 78,
No. 2, Summer 2011.

% Theo: http://www.ibtimes.com/iran-transgender-law-islamic-republic-
advances-bill-protect-transsexuals-amid-1940978.

% Theo: http://www.genderacrossborders.com/2009/09/14/progress-for-
transgender-people-in-iran/.

7 Home Office, Country Information and Guidance Iran: Sexual Orientation
and Gender Identity November 2014.
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thai do dam thay d6i va chdp nhan cta nha nuéc dé cong nhan
nhitng quyén chinh dang ctia nguoi chuyén giéi véi tu cach mot
nhom yéu thé trong xd hoi. The hai 1 tinh than tranh ddu vi
quyén dugc sébng v6i dung ban ngd ciia minh tir nhitng ngudi
thudc cong dong chuyén gisi Iran, noi ma ho phai chiu rat nhidu
ap luc tur ton gido va xa hoi. Tuy nhién bén canh do, cling phai
nhin nhan thing thin ring nhiéu quan niém va quy dinh & Iran
vé van dé chuyén ddi gidi tinh con chua ph hop. D6 1a viée coi
hién tuong ban dang gidi va gidi tinh sinh hoc khong thong nhat
la mdt dang bénh tam ly va viéc con thiéu nhitng quy dinh bao
vé quyén ctia ngudi chuyén gidi. Nhitng diéu trén 13 rit quan
trong trong viéc Viét Nam xay dung va hoan thién phéap luat vé
chuyén d6i giéi tinh nham cu thé hoa Piéu 37 B luat Dan sy
trong thoi gian toi.
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PHAP LUAT NHAT BAN LIEN QUAN PEN
THAY POI GIOI TiNH - LY LUAN, THUC
TIEN VA KINH NGHIEM POI VOI VIET
NAM

TS. Nguyén Thi Phwong Chim
Khoa Ludt, DH Quoc gia Ha Ngi

1. Lich sir hinh thanh Luit Pic 1¢ vé ap dung giéi tinh
d6i véi nguwoi dwge chian doan roi loan giéi tinh

Lan dau Nhat Ban cong bd chimg rdi loan gidi tinh vao ngiy 2
thang 7 nim 1996, day 1a lan dau tién cong nhan sy ton tai cta
cac bénh nhan dugc chan doan rdi loan gidi tinh, va gidi y hoc
Nhat Ban da cho thay vai tro ciia y hoc ddi véi viée giam di ganh
ning day vo tim 1y ctia ngudi bénh 1a vo clng can thiét va chinh
dang. Pong vai tro 1a mdt mit xich trong vi¢c tao ra mot h¢ théng
mdi trudng hd trg viée diéu tri ngoai khoa, gio1 y hoc da lén tiéng
can phai xay dung sach lugc mang tinh hé théng dé minh bach
hoéa tiéu chuan chan doan ciing nhu hudng dan viéc diéu tri ching
bénh nay. Thong qua d6, Nhat Ban da xay dung van ban hudng
dan vé chan doan va diéu tri rdi loan giGi tinh (28/5/1997), va ca
phdu thuat thay d6i gioi tinh dau tién dwoc thyc hién vao
16/10/1998. Nhu vy thong qua viéc tiép can y hoc nhiing ngudi
duoc chan doan rdi loan gidi tinh & Nhat Ban it nhiéu c6 thé giam
duoc ganh ning tam 1y dugc sdng voi hinh thic gidi tinh minh
mong mubn’®. Tuy nhién, viéc khéng cong nhan thay doi gidi tinh

% Trude d6 Toa phic thim Tokyo ngay 11 thang 11 nam 1970 da khéng
dinh phan quyet ctia Toa so tham Tokyo két toi hinh su cho co so y t& da
tién hanh phau thuat chuyén doi giéi tinh cho 3 ngudi phu nit thanh nam
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duoc ghi trong ho tich din dén tinh trang nhiéu van dé trong doi
song xa hoi khong dugc giai quyét. Mot nguoi mac rdi loan gidi
tinh c6 thé duoc diéu tri thong qua viéc tiém hodc-mon, phau
thuat chuyén dbi gioi tinh va nhiing nguodi nay s& c6 duoc bé
ngoai dién mao giéng véi gidi tinh minh mong mudn. Tuy nhién,
giai phap nay chi la giai phap mang tinh tam 1y gitip ngudi bénh
thoat khoi nhimng day vo nhung khong thé gitp nhimng ngudi méc
ri loan gidi tinh c6 duoc cude séng binh on trong xa hoi cung véi
giéi tinh minh mong mudén. Khi ma giéi tinh bé ngoai khac voi
gi6i tinh trong ho tich thi s& phat sinh rat nhiéu mau thuin trong
doi séng hang ngay. Nhiéu nguoi vi e ngai phai dua ra bao hiém y
té ma tir chdi viéc kham chira bénh tai cac co sO y t&, mot sb
ngudi khac thi khong thé c6 dugc cong viée on dinh, bi mat viéc,
bi hiy bé quyét dinh tuyén dung chi vi khong dua ra duoc ban
chinh hg tich. Hay c6 nhiing truong hop hoc sinh, sinh vién vi
khong chiu dugce sy phan hoa gidi tinh rd rang nhu viéc dua trén
nam, hay nit quyét dinh déng phuc ma cy tuyét viéc dén truong

gidi v6i 1y do vi pham Diéu 28 Luat Bao vé ba me. Trong phan quyét cia
toa phuc tham cling néu rd trong thuc trang y té lién quan ciia Nhat Ban
chua phat trién viéc phau thuat giéi tinh phai dugc dat dudi nhiing tiéu
chuin nhét dinh nhu: truée phau thuat phai co su kiém tra ciia y bac si tim
than, tdm 1y va phai dugc giam sat trong mot thoi gian nhét dinh; Can phai
tién hanh diéu tra cic mbi quan hé gia dinh ctia ngudi bénh, lich s sinh
hoat, moi truong sinh hoat tuong lai...; doi ngii bac si phau thuat, trinh do
bac si phau thuat can phai dugc kiém dinh, va c6 tiéu chuén nhat dinh...Va
trong vu 4n ndy co so y té da tién hanh phiu thuit mot cach thiéu than
trong. Tuy nhién, 1y do néu ra trong ban an nay it dugc chi y hon véi viée
nhan dinh d6 1a phiu thuat chuyén ddi gioi tinh cau thanh toi hinh su. Va
day duoc xem la dau hiéu xuét hién thoi dai den tdi trong gidi y hoc Nhat
Ban. Va dé cham duat bong tbi trong y hoc, Hiép hoi Y hoc tinh than — than
kinh, Uy ban dic biét lién quan dén chtng réi loan giGi tinh da cong bd
Vin ban huéng dan chan doén va diéu tri chimg rdi loan gi6i tinh.

(“Vin ban hudéng dan chan doan va diéu tri lién quan dén chimg réi loan
gi6i tinh”, Tap chi khoa hoc tinh thin-than kinh, quyén 114, s6 11 (2012),
tr. 1251)
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16p. Chinh vi vay vi¢c xay dung quy dinh phép luat lién quan la
rat quan trong.

Nhit Ban da nhén théy viéc Quéc hoi xay dung luat dé
thay doi thyuc trang tir chdi con dudng ctru gitp nhitng ngudi duoc
chan doan rdi loan gidi tinh mang tinh tu phap 1a can thiét. Theo
d6, nghi vién 1ap phap di thong qua Luat Dic 18 vé ap dung gidi
tinh cta nguoi dugc chan doan rbi loan gidi tinh vao ngay
16/7/2003 (sau day goi 1a “Luat Dac 1€”). Luat Dac 1€ co6 hicu luc
vao ngay 16/7/2004 va duogc stra doi vao nim 2008.

2. Bo cuc va ngi dung cia Luat Dac 1¢
2.1. Bo cuc

Luat Pic 1 chi quy dinh c6 4 diéu khoan, trong d6 Piéu 1
quy dinh vé ddi tuong diéu chinh, Piéu 2 quy dinh vé khai niém
“Nguoi duogc chan doan réi loan gidi tinh”, biéu 3 1a quy dinh
lién quan dén “Piéu kién dé ngudi duoc chan doan rdi loan gidi
tinh d¢ don yéu cau Toa 4n gia dinh ra phan quyét cong nhan thay
d6i gidi tinh, va cudi ciing Diéu 4 quy dinh vé “Ap dung phap luat
lién quan dén ngudi nhan duoc phan quyét thay d6i gidi tinh”.

2.2. Khdi ni¢m nguwoi dwoc chin dodn roi logn gidi tinh

Theo Piéu 2 Luét Pac 18, 1an dau tién khai niém nguoi
duoc chan doan rdi loan gidi tinh dugc dwa ra dudi quy dinh phap
luat nhu sau:

“Ngudi duoc chin doan rdi loan gidi tinh theo Luat nay 1a
ngudi dugc chan doan thong nhét tir 2 bac si trd 1én nhitng nguoi
c6 kién thirc va kinh nghiém can thiét vé viéc khang dinh nguoi
bénh cho du c6 gidi tinh sinh hoc dugc xac dinh ré rang nhung
luén c6 mot niém tin lau bén mang tinh tim 1y ring minh c6 mot
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gidi1 tinh khac bi¢t (Dudi day goi 1a: Gioi tinh khac), va ludn co y
chi mong mudn ban than dugc séng véi gidi tinh khac vé mat
than thé ciing nhu trong doi sdng x4 hoi.

Nhu vay v6i dinh nghia trén ta thiy, d6i twong duoc phap
luat Nhat Ban cong nhan thay doi giéi tinh trudc hét chi giéi han
trong mot pham vi ngudi dugc chan doan réi loan gidi tinh dudi
nhitng yéu cau cia y hoc, khong phai dwa trén yéu té ty nhan
dang ctia ngudi bénh. Va nhimng yéu cau dit ra d6i v6i viéc chan
doan mot ngudi rdi loan gidi tinh dwgce néu rd trong Vian ban
hudng din chan doan va diéu tri chimg rdi loan gidi tinh.

2.3. Piéu ki¢n dé dwoc Toa dn gia dinh dwa ra phdn
quyét thay doi gidi tinh

Nhimg ngudi duoc chan doan rdi loan gidi tinh trong truong
hop thoa mén nhiig diéu kién duoc quy dinh tai Khoan 1 Diéu 3
Luat Dic 18 thi ¢6 thé yéu cdu Toa 4an gia dinh ra phan quyét thay doi
gi6i tinh, va sau khi Toa ra phan quyét cong nhan thay ddi gi6i tinh
thi moi quan hé phép luat ciia ngudi nhan dugc phan quyét tir thoi
diém sau khi nhan phan quyét dugc phap ludt cong nhan dudi gioi
tinh moi, va giéi tinh méi s& dugc ghi nhan thong qua viée thay doi
thong tin gi6i tinh trong ho tich. K& tir khi Luét c6 hiéu luc tir thang
7 ndam 2004 trong vong 8 ndm dén nam 2011 c6 2847 ngudi nhan
duoc quyét dinh thay doi gidi tinh tir Toa 4n gia dinh trong tong s6
trén 10.000 nguoi. Va dén ndm 2014 d tang 1én 5000 nguoi.”® Tuy
nhién diéu kién thi duoc cho rﬁng van rat khat khe.

a. Nguoi thanh nién (tir 20 tuéi tro 1én)

9 http://mainichi.jp/articles/20160321/k00/00m/040/118000c (Truy cép
ngay 6/12/2016)

Thong tin Hoi thao vé& ching réi loan giéi tinh trén bao Mainichi ngay
21/3/2016.
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Ly do d6 12 mot khi da chuyén d6i gidi tinh thi khong thé
quay lai gidi tinh cii nén can phai dua trén y chi day du ning luc
phan doan ciia nguoi dua ra quyét dinh'®.

b. Khong dang trong tinh trang hon nhan

Tuy nhién ciing nhiéu ¥ kién cho rang, khai niém chung
bénh phién muodn gidi tinh chi chinh thic dugce biét rong rai &
Nhat Ban thong qua thong cdo cua dai hoc y khoa Saitama khi
quyét dinh nghién ctru vé phiu thuét gi6i tinh vao thang 7 nam
1996. Do vay trudc thoi diém d6 trong xa hoi Nhat Ban van ton
tai rat nhiéu dinh kién, phan biét, va rit nhiéu ngudi ludn phai
gdng minh lam moi thir dé phi hop véi gidi tinh sinh hoc ciia co
thé, va nhu 13 két qua khong it trudng hop da két hon va sinh con
cai. ! Hay c6 y kién cho ring, trudng hop néu vo hodc chong
nguoi duge chan doan bénh rdi loan dong ¥ va hai ngudi van séng
hoa hop, dé duoc thay doi gidi tinh voi diéu kién nay gian tiép
cudng ép viéc ly hon 1a viéc can thiép qua sau vao doi sdng gia
dinh. 192

Tuy nhién, cac nha 1ap phap dua ra ly do d6 1a phong ngtra
két hon dong tinh. Nguoi chong 1a dan ong sau khi thay doi gisi
tinh tro thanh phy nit nhu vay chéng va vo déu 13 phy nit va quan
hé hén nhan troé thanh quan hé hon nhan dong tinh. Trong khi d6
Nhat Ban 1a quéc gia khong cong nhan quan hé dong tinh, do vay
cac nha lam luat da dua diéu kién ndy vao. '

100 Shuhei Ninomiya, “Hudng dén Luat gia dinh lam try cot cho sy da dang
hoa cach séng — Ban luan vé cip dong tinh, thay d6i gidi tinh” Tap chi Luat
hoc dai hoc Kagawa, Quyén 33s6 1,2 (2013), tr. 34.

101 Uekawa Ami, Diing khi thay doi ciia ban than mét nguoi réi logn gici tinh,
nam 2007, NXB Iwanamishinsho, tr. 130.

102 Shuhei Ninomiya (1), tr. 34.

103 Shuhei Ninomiya (1), tr. 34.



Phdp ludt Nhét Bén lién quan dén thay déi gidi tinh - Iy ludn, thuc tién va
kinh nghiém déi véi Viét Nam

116



Kinh nghiém mot sé qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

c. Hién tai khong co con chwa thanh nién

Dau tién khi xay dung luat diéu kién nay 13 hién tai khong
¢6 con (Luat nim 2004), nhung sau do rat nhidu phé phan cho
rang voi quy dinh nhu vay thi qua tan nhin voi ngudi duge chan
doan réi loan gi6i tinh vi trén thuc té c6 nhiéu trudng hop con cai
hoan toan hiéu cho cha hodc me, cling mong mudn cha hodc me
minh thoéat khéi su day vo vé mit tinh than.

Vi vay diéu kién nay da dugc sira do6i vao nam 2008 d6 1a
trong truong hop néu con c6 du nang luc 1y giai, phan doan do 1a
khi con thanh nién thi vin céng nhan cho cha hoic me thay ddi
gi6i tinh. Nhung van c6 ¥ kién phan d6i cho rang tinh dén niam
2008 dugc tron 20 tudi thi nguoi con phai dugce sinh trudc ndm
1988, tuy nhién phai dén nim 1996 thuat ngir vé rdi loan gi6i tinh
méi dugce nhéc téi. Do vay dugc suy doan la co nhiéu truong hop
¢6 con chua thanh nién tai thoi diém nay.

d. Tinh trang khéng c6 tuyén sinh duc hodc mat chirc
ndang tuyén sinh duc vinh vién

bay dugc xem la di€u kién phong ngtra viéc phat sinh céc
van dé phuc tap, sy xdo tron trong xa hdi néu mot nguoi duogc
cong nhan thay doi gidi tinh nhung sau d6 lai sinh con.

e. Co bé ngoai tao hinh cua co quan sinh duc giong voi
gioi tinh khac
Va diéu kién nay dugc cho rang phong ngtra nhitng xao

tron mang tinh xa hoi.

Hai diéu kién (4), (5) c6 nghia 1a phai théng qua phau thuat
chuyén d6i giéi tinh.
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3. Nhitng tranh luin xoay quanh diéu kién
3.1. Piéu ki¢n (c) khong cé con thanh nién
a. Can cw lap phap va an l¢

Céc nha 1ap phap Nhat Ban da dua ra 1y do giai thich diéu
kién nay nhu sau: Thir nhat néu bo han diéu kién ndy, cing véi
viéc cong nhan chuyén doi gidi tinh, hau qua s& pha héng quan
ni¢m mo hinh gia dinh trong xa h¢i Nhat Ban do 1a cha 1a dan 6ng
va me 1a dan ba. Thur hai, trong tu tudng cia nhitng dtra tré chua c6
mot su nhan thirc dﬁy da n6 khong thé hiéu va kho chép nhan va
hau qud viéc cong nhan thay ddi gid1 tinh sé dem dén sy bét an, rdi
loan vé mit tdm 1y tré nho, anh hudng dén quan h¢ cha me con noi
riéng ciing nhu anh huéng téi cic mdi quan hé gia dinh. Va day 1a
diéu khong mong mubn dudi goc do loi ich va phuc loi cua tré nho.
Chinh vi vay dé phap luat héa quy dinh cong nhan thay do6i gioi
tinh can thiét phai dit ra nhiig diéu kién khit khe.

Va 4n 1¢ gan day nhit ciia Toa t6i cao ngay 19 thang 10
nam 2007 da chi ra rang: “Piéu kién khong c6 con la diéu kién
phong ngira céc tac hai tiéu cuc dén tré nho nén nhin dudi goc do
loi ich, phuc loi ctia tré nho khong thé noi 14 thiéu tinh hop 1y, do
vay diéu kién nay khong ndm ngoai pham vi quyét dinh ciia Qudc
hoi, két luan khong thé néi diéu kién nay vi pham Diéu 13, Khoan
1 Biéu 14 Hién phap”'*

Va 4n 1& ctia Toa phuc thim Takamatsu ngdy thang 10
nam 2010 di dua phan quyét rang vi Iy do c6 con chua thanh nién
nén yéu cau thay dbi gidi tinh ctua nguoi duoc chan doan réi loan
gidi tinh khéng duoc chap nhan cho dén khi ndo cac cic con

104 http://genderlaw.jp/hanr/other/other6.html (Truy cap ngay 6/12/2016)
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thanh nién vao nam 2014.1%3
b. Hoc thuyét phan doi

Rat nhi€u hoc gia phan doi di¢u kién nay, dién hinh la gido
su Ooshima Toshiyuki. Theo giao su v&i bon 1y do sau can loai
bo diéu kién nay.!%

Thir nhat, trong trudng hop Toa ra phan quyét cong nhan yéu
cau nhan cha, me con, thi theo phap luat Nhat Ban cong nhan cha,
me con ¢ hiéu Iyc hdi t§. Vay trong truong hop phan quyét nay
duoc Toa cong bd sau khi Toa ra phan quyét cong nhan thay doi gioi
tinh thi tai thoi diém cong nhan gidi tinh ngudi yéu cau thay déi gidi
tinh ¢6 con. Vay hiéu Iyc ctia phan quyét cong nhan chuyén dbi gidi
tinh sé& giai quyét ra sao?

Thir hai, cing véi viéc cong nhan thay doi gi6i tinh, gidi
tinh trong ho tich va gidi tinh thuc trang trong doi sdng xa hoi co
sy dong nhat thi cudc séng cua ban than nhiing ngudi dugc chan
doan rdi loan gi6i tinh d& chiu hon nhiéu, ho dugc giai thoat khoi
nhitng day vo vé mit thm 1y, nhu vay it nhiéu cha (me) hanh phuc
thi ngudi con chang phai ciing hanh phiic hay sao?

Thir ba, vé y hoc, thi ngay ca nhiing nguoi rdi loan gidi
tinh ¢6 con ho van dugc phép thuc hién phau thuat gi¢i tinh vi
vay trén thuc té vAn co nhiing ngudi cha hodc me mang co thé,
ngoai hinh gin vé6i gidi tinh khac, ho c6 doi sdng sinh hoat duéi
tu cach gioi tinh khac. Vay diéu kién khong cé con, hoic khong
¢6 con chua thanh nién khong phai dé nham giai quyét tranh thuc
trang nay.

1% http://genderlaw.jp/hanr/other/other6.html. Truy cap ngay 6/12/2016.
196 Toshiyuki Qoshima, Chitng phién muén giéi tinh va ludt, NXB
Nihonhyouronsha, 2002, tr. 225.
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Thi tu, ngoai trir Han Quéc khong ¢ phap luat nude tién
tién ndo ton tai diéu kién nay.

Bén canh d6 co rat nhiéu 1y do khac cia cac hoc gia duoc
dua ra nhu gido su Teiko Tamaki cho rang, néu néi céng nhan
thay d6i gi6i tinh cua ngudi c6 con s& giy xdo tron doi séng, quan
hé trong gia dinh thi khong chi c6 viéc thay ddi gi6i tinh cua cha
me, ma viéc thay ddi giéi tinh cua con céi ciing anh hudng t6i gia
dinh. Hay trong trudng hop mot nguoi rdi loan gidi tinh co con,
¢6 chau ndi (ngoai) thi v6i diéu kién ngudi con chét thi nguoi dé
dugc cong nhan giGi tinh, vay viéc thay doi gidi tinh nay c6 anh
huong dén tam 1y cua dra chau khong? Vqay 1y do dua ra diéu
kién nay cua cac nha lap phap khong thuyét phuc.'?’

c. Ldp ludn cing c6 quan diém ciia nha lgp phdp

Tuy nhién dé cung cb quan diém, cac nha lap phap da dua
ra nhimg y kién phan hoi nhu sau:

Thir nhat, dé dua ra phan quyét cong nhan chuyén doi gioi
tinh, tda an phai tham tra hd so nhu lich sit hon nhan, doi séng xa
héi lién quan dén gidi va trong trudong hop c6 dau hiéu nghi ngd
¢6 con, Toa sé& ctr can b diéu tra ciia Toa gia dinh tién hanh diéu
tra trong mot khoang thoi gian xac dinh. Néu ngudi dugc nhan
phan quyét cong nhan thay d6i gidi tinh, sau d6 c6 nguoi yéu cau
nhan con thi phién toa sé dugc md, sau khi xem xét c6 hay khong
viéc che déu c6 con? Céan nhic nhing tac dong dén quyen loi cua
daa tré, cua nguoi thu ba, va liéu réng theo quan niém cua xa hoi
¢6 cho phép hay khong? Trén co s& phan doan tong hop d6 khi
toa nhan thay viéc hily bo 1a hop 1y thi phén quyét cong nhan thay

197 Teiko Tamaki, “So sanh phap luat Nhat bin va Anh qudc lién quan dén
chung 161 loan gidi tinh”, Ky yeu hoi thao khoa hoc vaoi chu dé “Gia dinh
(xa hoi va phap luat)” ngdy 30 thang 7 ndm 2007, tr.148-163.
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d6i gidi tinh s& bi huy bo.!%

Thir hai, d6i v6i 1ap luan cho rang kho tim thdy diéu kién
tuong tu trong phap luat ciing nhu 4n 1¢ lién quan dén ngudi duoc
chan doan rdi loan gi6i tinh trong hé thdng phap luat cac nude thi
cac nha 1ap phap Nhat Ban da phan bién nhu sau: “Su ton tai cua
quy dinh phap luat duoc quyét dinh tir mdi quan hé cua quy dinh
phép ludt do6 vai lich su, thue trang xa hoi, y thirc dan tdc cua mdi
qudc gia, chinh vi vay khong c6 nghia 13 vi cac nudc khong quy
dinh ma minh quy dinh 13 bat hop 1y” do vay viéc loai bo diéu
kién nay la khong can thiét.'®

Thtr ba, cho du cha me¢ hanh phuc diéu do khong c6 nghia
110

duong nhién con céi s€ dugc hanh phuc.

Th tu, gia dinh Nhat Ban huéng dén mo hinh gia dinh hat
nhan, quan hé giita cha me va con chir khong huéng dén mé hinh
gia dinh tir dai dong duong.'!

3.2. Piéu ki¢n (d), (e) phéu thudt chuyén doi gidi tinh

a. Phau thudt chuyén déi giGi tinh trong phdp ludt Nhdit
Ban

Phau thuat chuyén dbi gidi tinh trong phap luat Nhat Ban
d6 1a khi cac bién phap diéu tri tim 1y, diéu tri tiém hodc-mon
khong du giai quyét dugc nhimng phién mudn vé gi6i tinh, thi viéc

108 Tsuruzawa, “Ludt Pac 1& thay d6i giéi tinh — Luén ban vé diéu kién
khong c¢6 con” Tap chi dai hoc Momoyamagakuin, s6 24, tr.15.

109 Chieko Noono, Binh ludn khoa hoc Ludt Bdc 1é lién quan dén dp dung
gidi tinh ciia nguoi dwoc chan dodn roi logn gidi tinh, NXB Nihonkajo,
Nam 2004,tr.91.

110 Tsuruzawa (11) tr.16.

1T Tsuruzawa (11) tr.16.
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phau thuat ngoai khoa cit bé co quan sinh duc bén trong va tao
hinh co quan sinh duc bén ngoai gan giéng voi gidi tinh ngudi
bénh mong mubn. Dbi véi truong hop mot ngudi mudn thay ddi
gi6i tinh tir nit sang nam (F to M) thi phiu thuét phai tién hanh
bbn budc, (1) Cét bo tir cung va budng trang, (2) Cit bé am dao,
(3)Kéo dai 6ng dan tiét liéu, (4)Tao hinh duong vat. Pbi voi
truong hop thay ddi gidi tinh tir nam sang nit (M to F) thi gom 4
bude nhu: (1)Cit bo tinh hoan, (2)Cit bo duong vat, (3) Tao 4m
ho, (4)Tao hinh co quan sinh duc. Dé dap ung diéu kién (4) phai
tién hanh phau thuat bude (1), va dap tng diéu kién (e) phai tién
hanh phau thuat tir bude (2) dén bude (4). Bé duogc phiu thuit,
ngudi phién muodn gidi tinh phai dap ung cac diéu kién cing duoc
quy dinh tai Ban huéng dan chan doan va diéu tri lién quan dén
chtng 16i loan gi6i tinh do Hiép hoi y hoc tinh than, than kinh
Nhat Ban quy dinh.!'>Vé co so y té ¢o thé thuc hién dugc phau
thuat chuyén doi gidi tinh ciing rat han ché do tiéu chuan khat
khe, va kinh phi cho phau thuat tuy c6 su khac nhau gifta cac co
s6 nhung nhin chung khoang 320 van yén Nhat (khoang 30.000 $)
dé phau thuat tir bude (1) dén budc (4) dbi véi truong hop F to M,
va 150 van yén Nhat (12.0003) véi truong hop M to F.!13

b. Tw twong ldp phap va an lé

Céc nha lap phap da giai thich vé diéu kién nay nhu sau:
“P6 1a néu nhu khong co bé ngoai tao hinh sinh duc gidng nhu
gi6i tinh mong mudn thi s& phat sinh rat nhiéu van dé ma chung ta
phai suy nghi nhu viéc gay hdn loan dam dong, rbi loan doi song

112 «“V3n ban hudng dan chan doan va diéu tri lién quan dén chimg rdi loan
gi6i tinh”, Tap chi Khoa hoc tinh than-than kinh, quyén 114, s6 11 (2012),
tr. 1263.

13 Tsuruzawa, “Luat Dic 1& thay ddi gioi tinh — Luan ban vé diéu kién
phiu thuat chuyén dbi gioi tinh” Tap chi Pai hoc Momoyamagakuin, s6 25,
tr.7
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sinh hoat xa hoi nhu vi¢c tham gia cac hoat dong mang tinh xa
hoi, cong dong nhu tam & noi cong cong, di v¢ sinh & noi cong
cong. V6i y nghia nhu vy, day 1a diéu kién mang tinh xa hoi.”!*

Tda phuc thim Tokyo dua ra phan quyét nhu sau d6i véi
khang cdo cua nguyén don yéu cau hay b quyét dinh cua toa so
pham khéng cong nhan yéu ciu thay d6i gidi tinh cia nguyén
don: “...diéu kién tht 5 1a diéu kién can thiét dé tranh viéc gay ra
nhitng hén loan & noi cong cong... Do vay co day du can ct hop
1y vé su ton tai ctia diéu kién nay. Piéu kién tht 5 cho du c6 han
ché 1oi ich cua nhitng nguoi dugc chan doan réi loan gidi tinh do
khong théa méan diéu kién nay, nhung diéu kién nay khong vi
pham Piéu 13 Hién phap. Va véi nhiing cin ct day da néu trén,
diéu kién tht 5 cho du tao ra sy phén biét gitta nhiing nguoi dugce
chan doan réi loan gidi tinh dap (mg diéu kién voi nhing ngudi
kh()ng dap frng diéu kién thi cling khong thé noi vi pham Khoan 1
Diéu 14 Hién phap”.'"®

Nhu vay céc diéu kién dugc Luat Pic 18 quy dinh duogc
Tda an giai thich dudi goc nhin can bang loi ich cua cac bén, loi
ich ctia ngudi duoc chan doan phién mudn gidi tinh phai duoc
danh gia xem xét trong mdi twong quan véi lgi ich cua xa hoi,
phai duoc dit trong méi twong quan vdi tinh trang thyc té cia xa
hoi va y thue hé gia dinh.

c. Hoc thuyét phan doi

Thuyét phan dbi cho rang c6 rat nhiéu truong hop khong
mong mudn phau thuat, chi mong mudn diéu tri bang phwong

114 Chioko Noeno, “Giai thich Luat Dic 1& vé chuyén doi gioi tinh”, NXB
Nihonkajo, 2004, tr.93.

115 An 1¢ toa phuc tham Tokyo ngay 17 thang 5 nam 2005 (Tap chi thang
tda 4n gia dinh quyén 57 s6 10 tr.99.
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phap hoéc-mén, hay trj liéu tdm 1y. Vay Nhat Ban ciing phai can
xem xét lai diéu kién phau thuat gidi tinh c6 that su can thiét hay
khong?!1

Thér nhat, phau thuat giéi tinh va niang luc kinh té cua
nguoi bénh'!’.

Dé co thé phiu thuat gisi tinh hay khong, van dé kinh té
dong vai trod rat quan trong. O Nhat phau thuat gidi tinh khong
dugc bao hiém y té chi tra, ngudi bénh phai hoan toan chiu kinh
phi, bén canh d6 cac co sé y té dap ung diéu kién phau thuat rat it
va hau hét ¢ dia phuong khong co, vi vay dé dugc tiép can y té
diéu tri ngudi bénh ciing phai bé ra mot chi phi dang ké nhu di
lai, sinh hoat... Nhu vay nhitng nguoi khong cé nang luc kinh té
rat kho co thé thuc hién phau thuat, do vay nhitng nguoi nay sé€
phai sdng ca doi voi gi6i tinh ho khong mong mudn béi 1y do ho
khong dap tng diéu kién can cta phap luat.

Tht hai, dé c6 thé tién hanh phﬁu thuat can phai c6 mdt
tinh trang strc khoe, tim 1y t6t boi ¢6 thé phat sinh nhimg van dé
di ching do phau thuat va gy mé toan than. Do vay dbi véi
nhitng ngudi cao tudi, ngudi mac bénh man tinh nghiém trong rat
kho c6 thé tién hanh phiu thuat thay doi gidi tinh. Va ho phai
séng voi gidi tinh ko mong mudn ca doi cung v6i nhitng dan vat
tam 1y ghét bo ban than vi chinh co thé khong cho phép ho sdng

116 Tanamura Masayuki, “Thyc trang phap 1y xoay quanh thay d6i gi6i
tinh” Tap chi Jurist S6 1364 (2008), tr.8

17 Umemiya Reika, “Nhimng van d¢ vé diéu tri bénh phién mu6n gidi tinh:
Nang luc kinh té cua nguoi bénh anh hudng dén céu trac diéu kién diéu tri
» Ky yéu nghién ctru Pai hoc Fukushima, tuyén tap 38 (2006), tr. 41-45
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v6i gi6i tinh that cia minh.!'!®

Thir ba, ¢6 nhitng ngudi khong mong mudn phiu thuat
giGi tinh

Dé nhan dugc phan quyét cong nhan thay dbi gidi tinh cua
Toda 4n, theo Khoan 4,5 DPiéu 3 Luat dic dinh, ngudi dugce chan
doan roi loan gidi tinh phai thyc hién phiu thuat thay doi gidi
tinh. Tuy nhién trong sd nhiing ngudi nay c6 nhirg ngudi mong
mudn phiu thuét, nhung ciing c6 nhimg ngudi vi Iy do nao dé ho
khong mong mudn phau thuat, va nhu vay ban than ho phai chiu
nhiing bét loi trong doi song xa hoi hang ngay, tiép tuc chiu dung
su day vo vé mit tinh than.'"®

Bén canh d6 ciing ton tai thuyét trung hoa, dai dién 1a gido
su Ooshima dua ra giai phap nhu sau: Dé thay doi gidi tinh trong
h¢ tich can phai dam bao diéu kién thit 5 d6 1a phau thuat chinh
hinh, tuy nhién d6i voi nhitng trudng hop khong dép tng duoc
didu kién thir 5 c6 thé co giai phap can bang nhu cho di khong
dugc thay doi gi6i tinh theo ludt nhung c6 thé thay doi gidi tinh
trong cac gidy to ca nhan nhu bao hiém y té, bang li xe.... '*Tuy
nhién d6i v6i giai phép nay, ciing nhiéu y kién phan dbi vi cho
rang day khong phai 1a giai phap triét dé, ngoai ra s& gay ra rat
nhiéu ric rbi boi su khong théng nhat ciia cac gidy to, d6 1a khi
nao sir dung gidi tinh nao. Bén canh d6 ciing co ¥ kién cho rang
cung voi giai phap nay co6 thé dan t6i viée vo hiéu hoa quy dinh

118 Tsuruzawa, “Luét Dgc 1¢ thay doi gioi tinh — Ludn ban vé& diéu kién
phau thuat chuyén doi gidi tinh” Tap chi dai hoc Momoyamagakuin, s6 25,
tr.10.

119 Tsuruzawa, “Luat Dc 1¢ thay doi gidi tinh —Luan ban v& diéu kién phu
thuat chuyén doi gidi tinh” Tap chi dai hoc Momoyamagakuin, so 25, tr.10-
11.

120 Toshiyuki Ooshima, Chimg réi logn giéi tinh va Iludt, NXB
Nihonhyouronsha, 2002, tr.102.
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ctia phap luat, quy dinh cua phap luat c6 thé chi tré thanh hinh
thurc.

Tuy nhién khong phu nhén rang dén gio van nhiéu y kién
cho rang, viéc coi trong dén phiu thuat gidi tinh 1a viéc co thé
hiéu khi mudn tranh nhitng hon loan trong doi sdng xa hoi do 1a
khi can sy phan biét gi6i tinh khi st dung céc thiét bi noi cong
cong nhu noi tdm cong cong, nha v¢ sinh cong cong, noi & cod
phan biét nam nir... Va phéap luat Nhat Ban van dé cao viéc can
bang loi ich x4 hoi, va xu hudng giai quyét gan day dang duoc
xem xét d6 1 kha nang dugc sir dung bao hiém y té dé diéu tri rdi
loan gi6i tinh.'?!

3. Kinh nghiém cho Phap luit Viét Nam
3.1. Poi vdi tén goi cua Ludt

Véi van dé Luat sé dugc xdy dung véi tén goi nhu thé
nao? “Luat Thay ddi gioi tinh”, hay “Luat Chuyén ddi gidi tinh”.
Thi trude hét cac nha lam luét phai xac dinh dugc vai tro, vi tri,
muc dinh, di tuong diéu chinh cua Luét. Do vay, cac nha lap
phap, cac nha nghién ciru khoa hoc phai 1y giai Piéu 37 BLDS
2015 dé xay dung Luat sao cho phu hop nhat. Vi ndi dung Piéu
37 BLDS 2015, ta thdy ton tai ba ndi dung phap 1y chinh: Tha
nhat d6 1a “cong nhan chuyén ddi gidi tinh”, va & day phai lam rd
y nghia cua diéu luat 14 céng nhdn chuyén doi gidi tinh dwéi goc
do phdp ludt (“thay déi gidi tinh” la cich ding tir ding trong
trweong hop ndy) hay cong nhan chuyén doi gici tinh diwedi goc do
y té. Thir hai, “ngudi chuyén doi gidi tinh phai ¢6 nghia vy ding

121 http://mainichi.jp/articles/20160321/k00/00m/040/118000c (Truy cép
ngay 6/12/2016).

Thong tin Hoi thao vé& ching réi loan giéi tinh trén bao Mainichi ngay
21/3/2016.
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ky thay d6i lai ho tich”. Thi ba, ngudi chuyén d6i gi6i tinh co cac
quyén nhén than gan voi gidi tinh méi.

Dé phan tich 1y giai Piéu 37 BLDS 2015 ching ta phai gidi
thich trong mdi twong quan giita ndi dung thir nhat va ndi dung thir
hai. Néu noi dung thir nhat duoc hiéu theo nghia “thay d6i gi6i
tinh” thi ndi dung thtr hai duong nhu 1a quy dinh thtra vi day 1a hé
quéa phap ludt ctia viéc phap luat cong nhan thay doi gidi tinh va
khong c6 nhiéu y nghia néu nhin dudi goc do6 day 1a quyén cua
nguoi thay dbi gidi tinh, muc dich cua viéc thay do6i gidi tinh rd
rang chi c6 nhitng ngudi mudn thay doi gisi tinh, séng véi gidi tinh
minh mong mudn trong cac quan hé xi hdi, quan hé phap luat
thong qua viéc dugc phap luat cong nhan. Tuy nhién, néu nhu noi
dung thir nhét duoc 1y giai dudi goc d6 bao vé quyén chuyén doi
gi6i tinh trong y hoc, c¢6 nghia 1a ngudi duge chan doan rdi loan
gi6i tinh dwoc phap luat cong nhan cho phép phau thuat chuyén doi
gi6i tinh, va mot khi d4 tién hanh phiu thuat chuyén doi gi6i tinh,
nguoi d6 c6 nghia vu thay ddi gi6i tinh trong ho tich (ndi dung thir
2). Va cling véi viéc thuc hién nghia vu thay ddi gidi tinh trong ho
tich, nguoi d6 duoc d6i xtr dudi tu cach gidi tinh méi (ndi dung thir

3)

Nhu vy véi cach hiéu thir nhat chung ta nén iy tén Luat
1a “Luat Thay dbi gi6i tinh”, voi cach 1y giai thir hai chiing ta nén
lay tén Luat 1a “Luat Chuyén doi gi6i tinh”

Va cung véi viée quyét dinh tén goi cua Luat, viéc 1y giai

Diéu 37 BLDS 2015 ciing quyét dinh ciu trac va ndi dung cia
Luat.
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3.2. Céu triic, ngi dung ciia Ludt

a. Néu theo phirong én thir nhat: Luét c6 thé 1y tén goi
“Luat Thay d6i gi6i tinh” va khi xay dung ciu trac, ndi dung cac
nha 1am luat can xac dinh rd day 1a Luat lién quan dén thay déi gidi
tinh vé mit phap luat chinh vi viy phai can nhic viéc phan biét vai
trd phap luat va vai tro y té trong van dé nay. Liéu rang c6 can thiét
hay khong khi dua vao nhimg quy dinh lién quan dén y té nhu diéu
kién ddi véi y bac si, diéu kién d6i véi co s y té, quyén va nghia
vu cla y bac si, cac co sé ¥ té, trinh tu chan doan va diéu tri
bénh... Tur kinh nghiém ctia Nhat Ban ta thdy 15, Nhat Ban phan
biét rd rét hai van dé nay, d6 1a lién quan dén chan doan va diéu tri
10i loan gi6i tinh nhin duéi goc d6 y té 1a giai phap gitp nhing
ngudi bénh thoéat khoi nhitng day vo tdm 1y vé ngoai hinh, gitp
nguoi bénh ¢6 than thé phii hop vai gidi tinh theo mong mudn cia
ho. Chinh vi vay ddy 1a quyén chinh déng, vé can ban phap luat hau
nhu khong dugc can thi¢p dudi goc do cAm doan, han ché. Tuy
nhién dé dam bao tinh an toan, loi ich cua ngudi bénh thi nhitng
diéu kién can thiét trong y khoa phai dugc dit ra voi vai trd nhu
kim chi nam trong viéc chan doan va diéu trj bénh. Va vin ban
huéng dan nay dugc xay dung boi mot Uy ban khoa hoc y khoa va
c¢6 kha ning thay doi, sira doi dé phu hop véi tinh hinh phat trién
cua khoa hoc k¥ thudt, tir kinh nghiém thyc té chan doan va diéu tri
bénh. V& vi tri, vai trd ciia van ban huéng dan ciing duge chi rd day
1a kim chi nam trong y té khong phai 1 nhiing quy dinh bt budc
dbi véi nguoi bénh, ngudi bénh co thé lya chon co s& y té, phuong
thire, trinh tu diéu tri riéng.

Vay phap luat Viét Nam mudn dinh huéng vai tro cta
Luét Thay doi gi6i tinh v6i phuong 4n nhu trén thi nhimg van dé
lién quan dén Chan doan va diéu tri chung rbi loan gidi tinh hoan
toan co thé khong can quy dinh trong Luat ndy ma dugc quy dinh
tai mQt van ban khac do B y té soan thao va thuc hién dudi viée

128



129

Kinh nghiém mot sé qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

thanh 1ap moét Uy ban nghién ctru bao gém cac nha khoa hoc
trong linh vyc y té.

Va Luat Thay doi giéi tinh dé tranh viéc nham 1an voi
khai niém “chuyén d6i gi6i tinh” trong y hoc, Luat can phai xay
dung trong tdm vao cac ndi dung sau:

1. Mot pham vi nguoi nao duoc cong nhan thay doi gidi
tinh

Trude hét phai khang dinh chi nhitng ngudi duoc chan
doan 16i loan gi6i tinh m&i can duoc phap luat thay d6i gidi tinh.
Va viéc nhan dinh nay can thiét phai dua trén cac két qua y khoa,
viéc cong nhdn sy nhin dinh nay chi dya trén nhan dinh chu quan
clia nguoi bénh c6 thé tao ra rat nhiu bat cp nhu lach luat két
hon dong tinh, trén tranh thyc hién nghia vy theo gidi,... Khong
thé xem két qua nhan dinh tir goc do y khoa 1a nhiing rao can dbi
v6i nhitng ngudi mong mudn thay doi gidi tinh vi trén hét su
mong mudn ctiia mot ca nhan khi anh hudng dén loi ich cua x3 hoi
thi can thiét phai dat nhitng khuon khé cua phap luat, ngudi dé co
quyén tiép can y té dé giai quyét nhimng van dé lién quan dén gisi
nhung viéc dugc phap ludt cong nhén ap dung gidi tinh maéi thi
can phai ¢ nhing diéu kién nhat dinh.

Vé van dé co cong nhan hay khong chuyén d6i giGi tinh
clia ngudi nudc ngoai, thiét nghi van dé nay khong can dit ra
trong Luét Thay dbi gi6i tinh bi muc dich ctia Luat Thay doi gisi
tinh 1a cong nhan gidi tinh méi ctia nguoi dugc chan doan rdi loan
gi6i tinh trén phuong dién phap luat nhu thay d6i gidi tinh trong
ho tich, thay do6i gidi tinh trong gidy khai sinh... qua d6 ngudi
nay duoc xi hoi va phap luat ddi xtr nhu ngudi mang giéi tinh
mong mudn. Vay viéc cong nhan ngudi nude ngoai duoc thay ddi
gidi tinh ¢6 phu hop hay khong? Trong khi ban than nguoi do,
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khong dugc phap luat ciia qubc gia minh mang qudc tich cong
nhan. Tranh ludn ndy c6 thé bit ngudn tir sy 1dm nhin gitta hai
véan dé xoay quanh ngudi dugce chan doan rdi loan nhu trén da ban
ludn d6 1a viéc phap luat cong nhan nhimg diéu tri mang tinh y
khoa dé chuyén ddi giéi tinh va viéc phéap luat cong nhéan thay doi
gidi1 tinh mang tinh tu phép.

- Co quan ¢ tham quyén ra quyét dinh hodc phan quyét
cong nhan thay doi giéi tinh cling can phai duoc quy dinh 13 trong
Luat. Cung véi viée xac dinh co quan c6 tham quyén, sé xay dung
cac quy dinh lién quan dén tha tyc, trinh tu khi mot nguoi dugc
chan doan réi loan gidi tinh dé don yéu cau chuyén doi gidi tinh.

- Diéu kién dé mdt nguoi dugc chan doan rdi loan gidi
tinh dugc ndp don yéu cau thay doi gioi tinh:

(1) Piéu kién vé do tudi (can phan biét do tudi duoc chan
doan va diéu tri bénh véi d6 tudi duoc cong nhan thay doi gidi
tinh). RS rang ddi véi truong hop vé do tudi mong mudn duoc
chan doan va diéu trj thi khong thé c6 sy gidi han vé do tudi, trir
nhiing trudng hop ngoai 1é ma trong y khoa thay rang chi dép mg
nhiing diéu kién nhat dinh vé d6 tudi méi dam bao tinh an toan,
tranh i ro cho ngudi bénh. Tuy nhién, van dé phéap lut cong
nhan viéc thay ddi gi6i tinh dudi goc d phap 1y 1a van dé khac,
va mot ngudi khi da dugc phap luat cong nhan thay doi gidi tinh
thi khong thé quay lai v6i gidi tinh cii. Chinh vi vy, viéc thay dbi
gioi tinh can phai duoc quyét dinh dya trén mot nang lyc phan
doéan nhat dinh. Kéo theo do viéc quy dinh diéu kién lién quan do
tudi 1a khong thé thiéu, van dé chung ta can phai dbi dién d6 1a
viéc quy dinh mot d6 tudi nhu thé nao 1 phi hop. Dé hai hoa va
dong nhét véi quy dinh lién quan dén ning lyc hanh vi dan sy
trong BLDS 2015, ciing nhu quy dinh lién quan dén do tudi cua
ngudi 1ap di chic, thiét nghi Luat Thay ddi gidi tinh nén quy dinh
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d6 tudi phu hop 1a tir dt 18 tudi tré 1én, va d6i voi nguoi tir da 15
tudi dén dudi 18 tudi néu duge su déng y cua cha me cling dugc
cong nhan.

(2) biéu kién lién quan dén mbi quan hé gia dinh: Pay 1a
diéu kién phai xem xét dudi goc do hé tu twong gia dinh trong
quan niém cua nguoi Vi¢t Nam, viéc nghién ctru phap luat nudc
ngoai chi mang tinh tham khao. Can phai c6 nhing khao sat thyuc
té lién quan dén doi song xa hoi, gia dinh.

(3) Piéu kién lién quan dén su can thiép cia y té: Vi du
nhu d3 trai qua qué trinh diéu tri can thiét nhu diéu trj tinh than,
hodc cac giai phap khac nhu tiém hodc-mon, 1am mat chirc ning
sinh san, cit bo co quan sinh duc bén trong, tao hinh co quan sinh
duc bén ngoai...

2. Hiéu lyc phap 1y cta quyét dinh hodc phan quyét cong
nhén thay doi gidi tinh

b. Néu theo phuwong an thir hai — véi tén goi “Luat Chuyén
dobi gidi tinh”. Cac nha lam luat phai xac dinh c4u trac cua Luét
phai dugc chia 1am hai phan rd rang.

Phan thi nhat: Noi dung lién quan dén chuyén doi gidi
tinh gdm cac van dé nhu sau:

3. Déi tuong dugc dugc ap dung chuyén ddi gioi tinh

4. Khai niém “chuyén d6i gidi tinh” trong phap lut Viét
Nam dudi goc nhin y khoa va dudi goc nhin phap luat. Cu thé d6
1a phai thong qua nhiing budc diéu tri ¢ giai doan nio méi duoc
cong nhan 1a chuyén ddi gidi tinh. Vi du nhu: Giai doan dau diéu
tri tam 1y hay giai doan hai tiém hooc-mon, hay phai trai qua giai
doan phiu thuat chuyén do6i gidi tinh.
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5. Tu khai niém, x4y dung quy dinh lién quan dén Diéu
kién dé duoc chuyén gioi. Piéu kién s& dugc xem xét, nghién
cuu dudi goc do y khoa sao cho phu hop voi tung giai doan
diéu tri dé dam bao tinh an toan, mtrc do rui ro thép nhét cho
ngudi bénh.

6. Xay dung quy dinh lién quan dén tiéu chuan co so y té
tién hanh chan doan va diéu tri giai doan duoc cong nhan la
chuyén di gidi tinh.

7. Xay dung quy dinh lién quan dén tiéu chuan cia y bac
sT tién hanh chin doéan va diéu tri giai doan dugc cong nhén la
chuyén ddi giéi tinh.

8. Quyén va nghia vu clia cac co sd y té, ciia y bac si

9. Co quan c6 tham quyén ra quyét dinh cong nhan da
“chuyén di gidi tinh”.

10. Thi tyc tién hanh dé duoc ra quyét dinh cong
nhan “chuyén doi gisi tinh”.

Phin thir 2: N§i dung lién quan dén hiéu lyc phap ly
ciia quyét dinh cong nhan chuyén doi gi6i tinh

- Quyén va nghia vy cua nguoi sau khi chuyén doi gidi
tinh.

Quy dinh nay phai duoc xay dung dua trén viéc can bang
v6i diéu kién dé mot nguoi yéu cau chuyén doi gidi tinh va phai
duoc can nhic trong mdi twong quan loi ich chung cua toan xi
héi. Nhu ching ta da biét quyén dugc théng qua giai phap diéu tri
chuyén doi gidi tinh cua nguoi dugc chan doan rdi loan la mot
trong nhimg quyén con ngudi dugc Hién phap quy dinh, duoc
BLDS 2015 mét lan nita khéng dinh va dudi géc nhin nhu vy,
viéc dua ra cac diéu kién qua khét khe 1a khong hop 1y. Va kinh
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nghiém cta Nhat Ban cho thiy trong trudng hop nay, mot ngudi
cho du d3 co gia dinh, c¢6 con chua thanh nién néu duogc sy dong ¥
ctia vo hodc chong déu co thé tién hanh phiu thut chuyén gioi.
Do vdy cung voi viée néu xay dung didu kién khong khit khe thi
viéc chung ta phai quy dinh rd rang va minh bach nghia vu cta
pham vi ngudi nay 13 diéu can thiét khi dit dudi sy cin bang loi
ich cuia xd hoi. Ngugc lai néu chung ta quy dinh yéu cau dé mot
ngudi duge chuyén gidi voi nhitng didu kién khét khe thi nhiing
n6i dung lién quan dén nghia vu ¢o thé dugc luge gian.

Tuy nhién nhiing nghia vu sau phai dugc quy dinh 1o
rang:

+ Nghia vu thay d6i lai gioi tinh trong cac gidy to ca
nhén lién quan nhu gidy khai sinh, ho tich, gidy ching minh

thu, h§ chiéu, s6 bdo hi€m xa hoi, thé bao hiém y té...

+ Khong dugc quay tr¢ lai voi gion tinh cii cho du dudi
hinh thirc nao.

- Quyét dinh “chuyén d6i gidi tinh” khong c6 hiéu lyc hoi

Tuy nhién, dé xay dung Luat dudi ca hai ling kinh y hoc
va phép luat 13 thach thuc rat 16n.



Chinh sdch vé phéu thudt chuyén gidi & Trung Quéc

CHINH SACH VE PHAU THUAT CHUYEN
GIOI O TRUNG QUOC

ThS. Nguyén Minh Tam
(Khoa Lugt DHQG Ha Ni)

Gi6i thiéu. Trung Qudc [dai luc] chua c6 nhitng quy dinh
phap luat cu thé vé hoat dong phau thuat chuyén gidi, mdi chi cod
mot van ban cua Uy ban qubc gia vé Stc khoe va ké hoach hoa
gia dinh (National Health and Family Planning Commision, H4£
N EIEFEEZR PAM U RIAEE 2 71 43) kém theo thong bao
ctia Uy ban ngay 13/11/2009, c¢6 nhiing ndi dung lién quan dén
van dé nay mang tinh khuyén nghi (thtr nghiém) ap dung. Hién
nay, cong dong nguoi chuyén giéi & Trung Qubc c6 khoang gan
400.000 ngudi (theo mot bai viét nam 2013). Chinh phii Trung
Qudc da ban hanh nhitng chinh sach dé nguoi chuyén giGi ¢ cac
quyén dan sy ctia mot cong dan theo luat, cho phép ho chuyén doi
thé cin cudc, va thira nhan phap 1y hon nhan sau phau thuat
chuyén gidi. Tuy nhién, trén thyuc té c6 sy khac biét giita cac tinh
v6i nhau. O mot vai tinh hién nay, nguoi chuyén gidi (sau khi da
thyc hién phiu thuat chuyén gidi) c6 thé thay doi diang ky phap 1y
va cac tai liéu c6 lién quan, va ¢ thé két hon. Mot truong hop
dién hinh 13 dién vién Jin Xing (hién sinh séng tai Thugng Hai),
da trai qua phau thuat chuyén gidi vao nim 1996, 13 nguoi dau
tién duoc phau thuat véi su chép thuan chinh thirc cia Chinh phu
Trung Qudc. Nhan dang chinh thire [hién nay] cho biét Jin Xing
13 phu nir va c6 két hon hop phép véi mot nguoi dan ong.'??

122 Xem: http://www.womenofchina.cn/html/womenofchina/report/168827-
1.htm, [truy cap: 6/12/2016].
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Huéng dan méi ndm 2009 (néu trén) han ché hoat dong
phau thuat chuyén gi6i. C6 kha nhiéu yéu cau dbi v6i ngudi mubn
phau thuat nhu khong c6 tién 4n tién su, phai trén 20 tudi, da trai
qua qua trinh diéu tri tim 1y, phai thong bao cho gia dinh biét vé
ké hoach thyc hién phdu thuit,... Nhin chung, huéng dan nay
duoc xem 1a kha khit khe. Binh luan vé hudng dan nay, mot td
chirc quéc té cho rang, yéu ciu vé kinh nghiém sdng 12 thang
trudc khi phau thuat trong dinh dang gidéi phu hop, diéu tri
hormone, danh gia bang vin ban cua chuyén gia sirc khoe tim
than,... Nhitng diéu ndy s& gy nhiing tac dong dén thé chit va
tam ly, dan dén viéc quyét dinh thyc hién phau thuat 1a diéu
khong hé dé dang cho bénh nhan hodc ngudi thyc hién phau
thuat.'>* Duéi day 1a toan vin ctia huéng dan nay.

TIEU CHUAN QUAN LY KY THUAT PHAU THUAT
CHUYEN GIOI

(Thir nghiém)'?*

Dé chuan hoa k¥ thuat phau thuat chuyén gidi trong kiém
tra va tmg dung 1dm sang, dam bao chat luong y té va an toan y
té, ché dinh dya vao cac tiéu chuan [ky thuat nay]. [La] cac tiéu
chuan cin ctr dé cac co quan kiém tra ki thuat ddi véi cac co so'y
té [nop don] xin ing dung 1am sang k¥ thuat phiu thuat chuyén
gii dya vao tién hanh kiém tra, [1a] cac yéu cau tdi thiéu cho cac

123 Xem: http://www.womenofchina.cn/html/womenofchina/report/168827-
1.htm, [truy cap: 6/12/2016].

124 Hugng dan (BEMEFREAREEHE (21T ) ) cua Uy ban qudc gia vé
Strc khoe va ké hoach hoa gia dinh, tai:
http://www.nhfpc.gov.cn/zhuzhan/wsbmgz/201304/5a310ec69d264d4a890
949d0b2fbcaf7.shtml, [truy cap: 6/12/2016].
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co 6y té va bac si thuc hién phau thuat chuyén gioi.

Céc tiéu chuén phiu thuat chuyén gidi nay, 1a phuong
phap ngoai khoa chinh hinh [huéng din] qua d6 (t6 chuc cdy
ghép va tai tao khi quan) cho phép bénh nhan chuyén doi gidi tinh
sinh 1y pht hop voi gidi tinh tdm 1y cua ho, d6 13 cét bo bd phan
sinh duc nguyén gbc va tai tao gi6i tinh méi ciia co quan sinh duc
trén co thé va gidi tinh thi hai [thi cip].

PHAN 1. CAC YEU CAU CO BAN POI VOI CO SO Y TE

I. Co s6 y té thuc hién k¥ thuat phiu thut chuyén gidi
phai phu hop véi chitc ndng va nhiém vu ctia minh.

II. La bénh vién da khoa hodc bénh vién chinh hinh tuong
duong cip 3 [trd 1én], dugc Ban Stic khoe hanh chinh (A2 TE
#507) chap thuan dang ky chuyén khoa kham va diéu tri ngoai
khoa chinh hinh.

I1I. Bénh vién thiét 1ap cac bién phap quan ly, trién khai
hoat dong binh thuong theo cac phuong dién y hoc, phap luat, dao
duc hoc,... bdi cac chuyén gia hop thanh Uy ban dao duc vé ki
thuat phau thuat chuyén gii ing dung 1am sang.

IV. Ngoai khoa chinh hinh.
1. Thuc hién [phﬁu thuat] ngoai khoa chinh hinh trén 10
nam, hon 20 givong bénh, c6 co sd vimg chic cho cong viéc [phau

thudt] ngoai khoa chinh hinh.

2. C6 kha nang tu hoan thanh céac k¥ thuat ngoai khoa
chinh hinh, bao gdm ca tai tao ndi tang va ghép mo.
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3. Phong cua bénh nhan phai tao thuan lgi cho viéc bao vé
su riéng tu va qua trinh tri liéu tAm 1y ctia bénh nhan phau thuat
chuyén giéi.

V. C6 it nhat hai (02) bac si duong chtrc ctia bénh vién co
du nang luc vé ky thuat phau thudt chuyén gi6i tmg dung 1am
sang, c6 kinh nghiém va kién thtc lién quan dén phiu thuét
chuyén gidi va dugce dao tao vé k¥ nang va sat hach phu hop, viéc
thuc hién phau thuat chuyén gidi twong ung phi hop v6i nhan
vién k¥ thuat [thudc cac] chuyén mon khac.

PHAN II. CAC YEU CAU CO BAN DOI VOI NHAN VIEN

L. Thanh phan chinh cta nhém phau thuét 1a cac bac si
ngoai khoa chinh hinh, khi can thiét c6 thé c6 sy tham gia ctia bac
si phong khoa khac c6 lién quan.

I1. Nguoi phuy trach [thuc hién]: ¢6 “chimg chi hanh nghé
bac si” ctia bénh vién noi [bac si] lam viéc, hanh nghé trong linh
vuc ngoai khoa chinh hinh, giltr chtrc vu tr ph6 chu nhiém tr¢ 1én
voi trinh d§ chuyén mon va k¥ thuét cao; tham gia vao cong viéc
ngoai khoa chinh hinh lam sang trén 10 nadm, trong d6 c6 hon 5
nam kinh nghiém tham gia phiu thuat chuyén gi¢i 1am sang, da
hoan thanh doc l1ap hon 10 truong hop tai tao lai bd phan sinh
duc.

III. Tro 1y thir nhat: tham gia vao coéng viéc ngoai khoa
chinh hinh 1am sang ctia bac si ngoai khoa chinh hinh trén 5 nam,
hoidc cac bac si diéu tri chinh tré 1én ctia phong khoa khac c6 lién
quan c¢ trinh d6 chuyén moén va ky thuat cao.

PHAN III. CAC YEU CAU CO BAN VE QUAN LY KY
THUAT



Chinh sdch vé phéu thudt chuyén gidi & Trung Quéc

L. Tuan theo cac chuidn muc va quy trinh thao tac ky thuat
thudng dung vé ngoai khoa chinh hinh ciing nhu [khoa hoc] kham
chita bénh c6 lién quan.

IL. Trinh ty thuc hién phiu thut chuyén gidi: cit bo bod
phan sinh duc, tao hinh Ia phén chinh cta phau thuat chuyén gioi,
bat cr qua trinh phau thuat thay d6i giéi tinh thér hai nhat dinh
phai sau khi cit bo tuyén sinh duc hodc duogc thuc hién d@)ng thoi
v6i phau thuat cat bo tuyén sinh duyc.

I1I. Yéu cau vé céc tai liéu bénh nhan phai cung cip va cac
diéu kién phai duoc dap tng trudc khi phiu thuat:

1. Céc tai liéu bénh nhan phai cung cdp trudc khi phiu
thuat:

(1) Ching nhan bénh nhan khéng c6 tién 4n tién sy cua
cong an dia phuong.

(2) C6 chitng nhan chan doan bénh [c6] thién hudng thay
d6i clia bac si khoa tam than, va chimg nhan khong co cac trang
thai tam than bat thuong khac; duoc chuyén gia tim 1y hoc kiém
tra, chirng nhan ¢ tdm Iy dinh huéng tinh duc d6i voi nguoi khac
gidi, khong co bién thai tam 1y khac.

(3) [Ban than] Bénh nhan yéu cau phau thuat bang vin ban
[bao cao] keém theo [cac] ban cong chung.

(4) Bénh nhan cung cip [tai liéu] chimg minh di thong
bao cho cac thanh vién gia dinh ké hoach thuc hién phéu thuat
chuyén giéi c6 lién quan.

Céc tai liéu trén phai duoc dua vao ho so bénh nhan.
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2. Cac diéu kién bénh nhan can phai dap tng trudc khi
phau thuat:

(1) Béi voi yéu cau chuyén gi6i phai lién tyc it nhit 5
nim, va qua trinh [yéu cau] khong duoc lip di 1ap lai.

(2) Trude phiu thuat da tiép nhan tri liéu tAm 1y, tm than
hon 1 nam tré 1én va khong c6 két qua.

(3) Khong & trong trang thai [/tinh trang] hon nhan.

(4) Po tudi trén 20 tudi, 13 nguoi ddy di nang lyc hanh vi
dan su.

(5) Khong c6 [ching nhan] chéng chi dinh phiu thuat.

IV. Trudc khi thyc hién phau thuat chuyén gidi, bac si
phau thuat phai cho bénh nhan biét ddy du vé muc dich phau
thuat, nguy co phau thuat, theo ddi diéu tri sau phiu thuét, nhiing
van dé can cha y, cac bién chimg c6 thé xay ra va bién phap
phong ngira, hau qua cua phiu thuat chuyén gidi, va ky cam két
dong y.

V. Quan ly bénh vién.

1. Trudc khi thyc hién phau thut chuyén gi6i can thong
qua Bénh vién va Uy ban dao dirc [ctiia bénh vién] déng vy, sau khi
duoc chép thuan méi thuc hién.

2. Sau khi hoan thanh mdi truong hop phiu thuat chuyén
gi61, cac thong tin cd lién quan tuong tng theo quy dinh ndp tai

Ban Stc khée hanh chinh.

3. Sau khi loai bo bd phan sinh duc, dua di kiém tra bénh
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1y, bo phan [/td chic] khac giam sat tinh hinh dwa di kiém tra
bénh 1y.

4. Sau phéu thuat chuyén gio1, bénh vién cép cho bénh
nhan ching nhan kham chita bénh c6 lién quan, dé bénh nhan
tién hanh [thuc hién] cac thi tuc phap 1y c6 lién quan.

5. Nhén vién y té can tén trong quyén riéng tu cua bénh
nhan.

VI. Bé phat trién [hoat dong] phiu thuat chuyén gidi cia
cac co s& y té can thiét lap va kién toan h¢ théng theo doi sau
phau thuat chuyén gidi, theo quy dinh [vé] tién hanh theo di, ghi
chép [luu trit ho so].

VIIL. Cac co so y té va cac bac si theo quy dinh dinh ky
chiu sy xét duyét [kiém tra] ning luc vé k¥ thudt phiu thuat
Chuyén gi61 ing dung lam sang, gém chon lya ca bénh, ti 1€
phau thuat thanh cong, cac bién chimg nghiém trong, ca bénh
tir vong, tinh huéng dan t6i su cb diéu tri, quan 1y bénh nhan
sau phﬁu thuat, chat lugng cude séng ctia bénh nhan, chat
luong [hé théng] theo doi tinh hinh va lich st bénh an [bénh
nhan],...
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NHA XUAT BAN TRI THUC

PGS, TS. Vii Cong Giao (Chu bién) va tap thé giang vién Khoa Luat —
Pai hoc Qudc gia Ha Noi
Vién nghién ctu Xa hdi, Kinh té va Moi trudng
PHU LUC:
BANG SO SANH QUY BINH 16 QUOC GIA, VUNG LANH
THO VA TRIiCH LUAT cUA 18 QUOC GIA, VUNG LANH
THO VE CHUYEN DOI GIOI TiNH



Phu luc 1: Bdng téng hop

PHU LUC 1: BANG TONG HQP
TINH TRANG PHAPLY CUA
NGUOI CHUYEN GIOI TREN THE GIOI

Vién nghién ciru Xa hoi, Kinh té va Méi truong
isee(@isee.org.vn

Tai li€u tham khao: Jens M. Scherpe (ed.), The Legal Status of
Transsexual and Transgender Persons, Intersentia, 2015.

1. Muc tiéu

Tai li€u nay c6 muc ti€u dong gbp vao nhiing tranh luén
mang tinh hoc thuat vé tinh trang phap 1y ctia ngudi chuyén gioi.
Ngoai ra, tai lidu ndy con c6 nhiém vu cung cap thong tin vé cac
diéu kién, thu tuc hanh chinh va tu phép. Cho dén hién nay, van
chua xuat hién nhiing khao sat so sanh vé mat phap 1y v6i quy mo
16n, ddc biét 1a nhitng khao sat c6 xem xét dén cac phat trién vuot
ra khoi su y té hoa va bénh Iy hoa va hudng t6i sy tu quyét cla
ngudi chuyén gidi.

2. Thuat ngir

Mot trong nhitng trd ngai 16n 1a van dé vé thuat ngi phu
hop. Nhiing tranh luan xung quanh ban dang giéi sir dung rat
nhiéu thuat ngir va cach dién ta phan 4nh sau sic quan diém va
cam xuc ¢4 nhan, va thuong 12 ngudn gdc ctia nhiéu bat dong.

Gido su Stephen Whittle — mot trong nhitng hoc gia dau
nganh — d3 c6 nhiéu dong gdp khong nho vao nhitng tranh luan
hoc thuat trong nudc va qudc té, ciing nhu gbp phan thuc day viéc
ban hanh luat cong nhan giéi tinh & Anh. Ong con giit vai tro Cha
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tich Hiép hoi Chuyén khoa thé gi6i vé strc khoe chuyén gi6i
(WPATH) vao nim 2007 — 2009. Trong cudn Respect and
Equality: Transsexual and Transgender Rights, Gido su Whittle
dinh nghia “ngudi chuyén gi6i” 1a ngudi dang séng hodc ¢ ham
mubn duoc séng véi gidi tinh khac véi gidi tinh bam sinh cua
minh.

3. Tém tat kinh nghiém qudc té

Muc dich cta tai liéu nay 1a thé hién nhiing phat trién vé
tinh trang phap 1y clia nguoi chuyén giGi trén thé gidi. Vi thé,
nhing kinh nghiém qubc t& dugc lua chon tir cac qudc gia da hodc
sdp c6 nhing thay d6i phap 1y lién quan t6i ngudi chuyén gioi. Mot
sO budc phat trién xay ra ngay gan ddy dong vai trd quan trong
trong cac hoat dong phap 1y sau nay. Vi duy, véi chau Au, phan
quyét ciia Toa 4n Nhan quyén chau Au trong Goodwin v United
Kingdom (Pon kién Sb. 28957/95) va I v United Kingdom (Pon
kién S4. 25680/94) xac dinh rang: tit ca cac thanh vién hién hanh
ctia Cong udc Nhan quyén chau Au phai quy dinh vé sy thira nhan
phap 1y cho ngudi chuyén gidi sau phu thuat. Tuy nhién, ca hai
phan quyét déu khong chi 1 cach thirc cu thé dé thuc hién diéu nay
ma dé lai quyén quyét dinh cho cac nudc. Vi thé, nhitng tranh chap
la khong thé tranh khoi, va trén thuc té, chung da bt ddu xudt hién
trong vu Hémdldinen v Finland (Pon kién S6. 37359/09) va YY v
Turkey (Pon kién S6. 14793/08).

Sy ton tai cia mot toan an xuyén qudc gia & chau Au
khién khién viéc so sanh giira quyét dinh ciia cac nudc trong khu
vuc tré nén kha tha vi. Vi thé, chung ta s& cing diém qua kinh
nghiém tir cac nudc chau Au trong phan dau tién ctia muc Phap
1y, so lugc nhu sau:

Thuy Pién 13 qudc gia dau tién & chau Au thong qua luét
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cho phép thay d6i gidi tinh mot cach hop phap vao nim 1972.
Gan day, nudc nay vura thuc hién stra ddi mot sb luat c6 lién quan,
va thém vao d6 1a mot s6 thay ddi dy kién trong nam 2016.

Dire 13 qudc gia thir hai tai chdu Au ban hanh luat vé thay
ddi gidi vao nhitng nam 1980. T d6, nhidu quy dinh cii da dugc
béi bo boi Toa Hién phap, bude day nhanh qua trinh phat trién va
stra d6i cua luat. Day 1a mdt vi du tha vi vé viée ap dung nhiing
nguyén tic quyén con ngudi dé tao ra thay doi. Qua trinh nay da
gitip Plrc ¢6 mot mo hinh thira nhan gidi tinh tién bg. Tuy nhién,
do da sd sy thay d6i 1a két qua cia cac phan quyét cua toa, Puc
chua c6 mot tién trinh cai cach toan dién, khién cho nhiéu van dé
con dang bi bo ngo, dic biét 1a cac van dé lién quan dén quan hé
cha me.

Trong khi d6, nudc Anh bi budc phai thong qua mot bo
luat toan dién vé van dé nay, dua trén két qua phan quyét cua toa
an trong Goodwin v United Kingdom va I v United Kingdom,
cing v6i phan quyét cia Thuong vién Anh trong Bellinger v
Bellinger (2003). Luat Cong nhan gidi tinh 2004 1a cach tiép can
tién b nhat tai thoi diém do, bao gdom viéc khong yéu cau ngudi
chuyén gidi phai trai qua phiu thuat dé dwoc coéng nhan. Tuy
nhién, nhitng budc phat trién gn day trén toan thé gidi da khién
Anh mit di vi tri din dau trong vin dé nay. Xét dén nam 2014,
Luat Thira nhan Gi6i tinh 2004 van con nhiéu van dé bo ngo, vi
du nhu quan h¢ cha me.

Y thudng duoc coi 1a mot qudc gia bao thi do van dé ton
gido (Vi du: vé cac mbi quan hé cing gidi hay chung sdng trudc
hon nhan). Tuy nhién, Y d3 dua ra dao luat ddu tién vé viéc
chuyén d6i gioi tinh hop phap vao 1982. Thém vao d6, mot sb
phan quyét cua toa an, dic biét & mién Bic Y va gin day nhat 1a
Toan an Trento dd xem xét tinh hop hién cua Piéu 1 trong dao
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luat néu trén — trong d6 quy dinh viéc thuc hién phau thuat
chuyén d6i gi6i tinh 1a diéu kién bit budc dé thuc hién thay dbi
gi6i tinh trén gidy to.

Bi 1a mdt trong cac qudc gia ma viéc thay d6i gidi tinh mot
cach hop phap di cé tir rat som, dua trén vu kién van Oosterwijick
v Belgium va y kién manh mé& cua thim phén Ganshof van der
Meersch sau d6. Nam 2007, Bi thong qua mot dao luat quy dinh
véan dé nay, nham dam bao su chic chin va bén viing vé mit phap
ly. Tuy nhién, bo luat van gitr nguyén yéu cau thuc hién phiu thuat
— mot diéu khéc biét so v6i nhitng qudc gia Tay Au, von dang ngay
cang tir bo yéu cau vé y té trong van dé nay.

Tay Ban Nha, gidng nhu Bi, tiép cin viéc thay doi gidi
tinh hop phap mot cach thuc dung. Nudc nay cling da thong qua
luat vé chuyén giéi vao nam 2007.

Ha Lan 13 quéc gia tht tu ¢ chau Au thong qua luat cho
phép chuyén d6i gidi tinh vao nam 1985. Quyét dinh cong nhan
gi6i tinh hop phap cua Ha Lan vio giira nhimg nim 1980 thé hién
cai nhin coi mé ciia nude nay vé van dé cia nguoi chuyén gioi.
Tuy nhién, diéu ludt nay yéu cau bat budc phai thuc hién cac can
thiép y té, cho dén khi cac yéu cau nay duoc sira doi vao niam
2013.

Thé Nhi Ky, mot dat nudc Hoi gido, di thong qua luat
cong nhan quyén chuyén gi6i truée nhidu nudc Ty Au khac vao
nam 1988 (Piéu 29, nay 1a Piéu 40 B luat Dan sy Tho Nhi Ky).
Nhiing quy dinh nay da va dang trai qua nhidu stra doi, gan day la
vu kién YY v Turkey tai Toa an Nhan quyén chau Au. Vi vay, viéc
stra d0i bo luat nay c6 thé xay ra twong lai gan.

Cong hoa Séc duoc chon lam “dai di€n” cho cac nudc
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DPoéng Au — cac nude gan ddy méi bt dau giai quyét nhitng van dé
lién quan dén tinh trang phap 1y ciia nguoi chuyén gidi, dic biét
tir khi tham gia vao Hiép dinh Nhan quyén chau Au.

Dan Mach vira dua ra mot bd luat rat tién bo, voi cac thu
tuc dugc hé thong s6 hoa cao do va thuan tién cho ngudi dan.

Cudi cung, cac van dong luat tai Ireland gan day, trong d6
c6 quyét dinh ctua toa 4n Ireland trong Foy v An t-
ArdChlaraitheoir, ciing nhu quyét dinh cta Toa an Nhan quyén
chau Au ngay sau d6 vé viéc Ireland da vi pham Cong uc Nhan
quyén chau Au di khién Ireland théng qua Luat Thira nhan gidi
tinh.

Tai chau A, Pdc khu Hong Kong 1a ving lanh tho phap 1y
dau tién duoc dé cap dén, tir phan quyét cua Toa Phuc tham trong
vu W v Registrar of Marriages [2013] HKEC 716. Trong vu nay,
nguyén don da trai qua toan bd qua trinh phau thuat dinh gidi va
mubn duoc thira nhan phap 1y 1a nit dé c6 thé két hon véi ban trai
clia minh, tuy nhién di bi co quan dang ky két hon tir chdi. Toa
Phuc tham cho rang viéc khong thira nhan gi¢i tinh mong muédn 1a
vi pham Luat Co ban Hong Kong va yéu cau Hoi dong Lap phap
thoi han mot ndm phai tién hanh 1am luat. Tuy nhién vi nhiéu ly
do ma ¢ Héng Kong tién trinh ndy van chi tam ding lai & viéc
thao luat.

Nguoc lai, Nhdt Bdn va Singapore da ban hanh cac luat
¢6 hiéu luc. Tuy vay, vi c6 nhiéu diéu kién gidi han duoc dit ra,
ma nhitng luat & hai qudc gia nay gip phai nhiéu phan nan va chi
trich tir cac nhom va nha hoat dong nhan quyén.

Pai Loan ciing ting dit ra nhiéu diéu kién giéi han cho
viéc phau thuat dinh gidi, tuy nhién v6i nhing sira d6i gan day,
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tré thanh ving 1anh thd chau A dau tién cho phép khong can phai
phiu thuat dé c6 thé thira nhan gi6i tinh mong mudn.

O Uc va New Zealand, cich tiép can hoi khac mot chut, tir
vu kién tr Re Kevin: Hi¢u lyc hon nhan cua nguoi chuyén gidi
(2001) 28 Fam LR 158.

O Bic va Nam My, Argentina 13 qudc gia dau tién & Nam
My da ban hanh mot luat duge cho 1a tién bd nhat thé gidi vé viée
quy dinh tinh trang phap 1y cua nguoi chuyén gidi. O My, hé
thong phap luat tiéu bang va lién bang giy ra sy phan chia nhét
dinh trong cac quy dinh phap 1y vé nguoi chuyén gidi.

Duéi ddy 1a bang tong hop so sanh rat so luge vé tinh
trang phap 1y cia nguoi chuyén gidi trén thé gidi, duoc tom tat
dudi dang trinh bay va phén tich ngan gon.

4. Khuyén nghi

Céc khuyén nghi dugc dua ra trén co sé nhiing tiéu chuan
va nguyén tic vé quyén con nguoi, cling nhu rat ra tir kinh
nghiém cia cac qudc gia di trai qua sau khi phai dung trudc
nhitng thach thirc vé phap 1y, xa hoi cta cac quy dinh phap luat cii
trong qua khu.

Khuyén nghi 1: Bj tuoi

Khong nén c6 mot do tudi tuyét ddi dé co thé duoc thira
nhan gidi tinh mong mudn. Mic du hau hét quoc gia déu dat ra
mot gidi han do tudi v6i nguoi chua truong thanh, nhiig ngoai 18
van duoc luu ¥ va quy dinh. Nhiing lya chon va quyét dinh vé
viéc thira nhan gidi tinh mong mudn cia tré em can duoc 1ay loi
ich cua dura tré lam hang dau va y kién cua tré em can duoc can
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nhic.
Khuyén nghi 2: Quéc tich va din cw

Nén thé hién 13 quy dinh rang toa an hay co quan chirc
nang c6 c6 thAm quyén dé quyét dinh viéc thira nhan gi6i tinh
mong mudn ma khong ké quéc tich ctia ngudi yéu cau, bang cach
quy dinh viéc sinh séng (c6 hodc khong co thoi han sinh séng t6i
thiéu) hodc quy dinh vé quéc tich (ngoai 18 vé chinh sach cong sé&
dugc ap dung néu luat dugc lya chon khong cho phép viée thira
nhan gi6i tinh mong mudn)

Khuyén nghi 3: Khong dat ra cdc diéu kién phdp ly cu
thé cho viéc tiép cdn dich vu chuyén gidi, xdc dinh gidi tinh

Khong dat ra cac thu tuc dic biét hay cac yéu cau phap 1y
cu thé cho viéc tiép can véi dich gidi, xac dinh gidi tinh.

Khuyén nghi 4: Khong dit ra cdc diéu kign bién phdp y
1é cu thé hay vigc triét sin dé tiép can viéc dwoc thiva nhéin gigi
tinh mong muén

Viéc thtra nhan gidi tinh mong muon khong nén dat ra cac
yéu cau veé y té cu thé hay tri¢t san.

Khuyén nghi 5: Khéng dit ra yéu cau vé chin dodn y
hoc véi cdc roi logn hay bénh Iy

Viéc thtra nhan phap ly giéi tinh mong mudn khong nén
yéu cau vi¢c chan dodn y hoc vai céc roi loan hay bénh 1y ma nén
dua vao nguyén tac ty nhan dang.

Khuyén nghi 6: Khong ddt ra yéu cau ‘bai kiém tra doi
song that’
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Viéc thira nhan phap 1y gi6i tinh mong muébn khong nén
yéu cau vé ‘bai kiém tra doi sng that’.

Khuyén nghi 7: Yéu cdu lién quan tdi cac moi quan hé
dang co

Viéc thira nhan phap 1y gi6i tinh mong muébn khong nén
yéu cau viéc budc chAm dit mot moéi quan hé duge thiét 1ap chinh
thirc dang c6 (vi du nhu hén nhén)

Khuyén nghi 8: Yéu cdu lién quan toi cac moi quan hé
cha me - con dang co

Viéc thira nhan phép 1y gidi tinh mong mudn khong nén
yéu cau khong dugce phép ton tai cac mdi quan hé cha me - con
dang co

Khuyén nghi 9: H¢ qud phdp Iy ciia viéc thiva nhin gigi
tinh mong muon

Nhitng c4 nhan da dugc thtra nhan giéi tinh phap 1y theo
mong mudn can phai dugc nhin nhan theo ding gidi tinh ma ho
mong mudn trong moi linh vyuc, ddc bi¢t 12 hon nhan. Cac
ngoai 1é cho nguyén tic nay can dugc quy dinh (vi du luat lién
quan t6¢i cha me - con, ludt hinh sy, cham soc suc khoe, thé
thao, van van...), va n6 phai la can thiét.
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Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y
Bi!'% Ca nhén phai ching | Co quan h$ tich | Quan hé ¢é trude
minh, thong qua | ching thyc nhan | dé:

mot ching nhéan
cia mot chuyén gia
tam thin va mot
bac si phau thuat,
rang nhimg didu
kién sau di duoc
dap tng:

(1) Ca nhan chic
chin ring nguoi d6
thuoc vé& gigi tinh
khac voi gidi tinh
khi sinh ra;

(2) Ca nhan da trai
qua phau thuat
chuyén gidi, néu tir
khia canh y khoa
diéu nay la kha thi
va hop 1y;

(3) Ca nhan khong
c6 kha nang sinh
san theo gidi tinh
trudéc d6 cua ho
niia.

Vé nguyén tac, diéu
tri  hodéc-mbén va

than va tinh hop 1€
cia cac hd so yéu
cau, néu dap ung
day du, co quan ho
tich cap mot thong
béo chimg nhan vé
viéc thira nhin gidi
tinh phap ly moi,
bao gém tén, noi
sinh, ngay sinh va
gidi tinh phap ly
méi. Thong bao
ching nhan nay
cling néu vé tu cach
méi, vi du la nguoi
néu trén s€ la con
trai hay con gai cua
bd me ho cin ctr
theo gidi tinh phap
ly vira duogc thua
nhan. Trong ba
ngay, co quan hd
tich thong bao cho
co quan cong tb,
néu nghi ngd lira
doi lgi dung tir
chung nhan cuia bac
si, co quan cong td
co thé khoi kién.

Gidi tinh phap ly
méi  khong lam
thay dbi quan hé
phép ly gilta nguoi
chuyén gisi va gia
dinh ho, vé& ca
quyén va nghia vu.
Trong quan h¢ voéi
con cai, ngudi bd
me chuyén gioi s&
van giit vai tro nhu
truéc  khi  duoc
thira nhan gidi tinh
méi, bd van 1a b,
me van 13 me. Con
cdi co quyén yéu
cau trich xuit gidy
khai sinh cuia minh
c6 dé cap toi gidi
tinh trudc cua bd
me nguoi do.

Quan hé cé sau
do:

Luat Bi khong cho
phép ngudi chuyén
gidi sinh san sau

125 Walter Pinterns, The legal status of transsexual and transgender in
Belgium and the Netherlands, Intersentia, 2015.
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Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

phau thuat déu la
diéu kién bét budc.
Tuy nhién quy dinh
cing dé& mo mot
“6i théat” ring
viéc phau thuat chi
bit budc néu nd
“kha thi va hop 1y,
nghia 1a c6 thé vi ly
do rui ro stc khoe
ma khong can phiu
thuat. Quy dinh vé
viéc triét san thi
hoan toan khong cé
ngoai 1€, mac du cé
thé triét san ma
khong can phai la
phau
thuat chuyén giGi
toan dién.

mot  cudc

Cé nhan khong cin
ly hén dé duoc thira
nhdn giéi  tinh
mong mudn vi luat
Bi cho phép hon
nhan gitra hai nguoi
cung gidi (2003),
khong quy dinh
phan biét cap cung
gi6i va khac gioi.
Néu viéc chuyén
giéi 1am dé v& hon
nhan, hai ngudi cé

Rat hiém xay ra
truong hop nay.
Nguoi  khoi  kién
cing c6 thé 1la
nguoi cd lién quan
nhu vo chong, con
cai, bd me cua ca
nhan, vé&i thoi han
la 60 ngay sau khi
thong bdo. Toa an
chi xem xét vé tinh
hop phap cia cac
gidy to, chi khong
can nhic vé mong
mudn ca nhan cia
cac bén lién quan
nay.

Hét  thoi

ngay nay,
nhét 1a sau 30 ngay,
co quan ho tich cip
ching nhan khai
sinh mdi dudi dang
ban sao. Ban chinh

han 60
cham

clia gidy khai sinh
cling dugc ghi chu
gi6i tinh méi bén 18
gidy. Néu co yéu
cau, tat ca cc gidy
t0 hd tich, nhan
than khac cling cé
thé duoc ghi chu
bén 1& gi6i tinh

khi phau thuat. Tuy
nhién van ¢ nhiéu
truong hop trit lanh
tinh trung, trung va
thu tinh nhéan tao
sau khi ho duoc
thira nhan gidi tinh
mdi, thi luc nay
quan h¢ véi dua tré
s€ tuan theo gidi
tinh mé&i dugc thira
nhan, vi du nguoi
chuyén gi6i tur
nam-sang-nit s€ chi
6 thé 1a me.

Céac quy dinh nay
bi chi trich 1a vi
pham Coéng udc
chau Au vé Nhan
quyén va khong
ddng bd vé phap
ly.




nguoi chuyén gidi trén thé gidi

Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y
quyén dé¢ don ly | méi.
hoén.
Néu khong dép tmg
du diéu kién, co
quan hd tich tu
chéi, ca nhan c6 thé
khoi kién trong
vong 60 ngay.
Ha Lan'?® | Theo luét cii, nguoi | Co quan ddng ky hd | Quan hé cé trudc

nao nhan minh cé
gioi tinh khac véi
giéi tinh trén gidy
khai sinh, va da
chuyén dbi vé co
thé theo giéi tinh
mong mubn ma tir
khia canh y té va
tam 1y la “chip
nhan duoc”, co thé
yéu ciu Toa Quan
thay d6i gi¢i tinh
trén gidy khai sinh.
Ho cling phai
chung minh minh
khong con kha nang
sinh san theo gidi
tinh trén gidy khai
sinh cii.

Theo luat moi
2013, tht ca cac

tich s& stra d6i gidy
khai sinh néu cic
diéu kién duogc dap
tmg. Néu c4 nhan
¢6 yéu cau, co quan
nay ciing co thé ra
quyét dinh thay d6i
tén cla ca nhan.

doé:
Tuong tu nhu ¢ Bi.

Quan hé cé sau
do:

Truéc nhitng chi
trich vé luat ¢ Bi,
Ha Lan da c4n nhic
thay d6i luat. Sinh
san sau khi phiu
thuat la kha thi, vi
viéc thira nhén gioi
tinh mong mubn
khéng yéu cu phai
triét san hay phau
thuat. Vi viy nguoi
chuyén giéi ni-
sang-nam van co
thé mang thai, va s&
tr6 thanh me cua

126 Walter Pinterns, The legal status of transsexual and transgender in
Belgium and the Netherlands, Intersentia, 2015.
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Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

diéu kién vé triét
san va phau thuat
déu da duoc bai bo.
Ngudi co yéu ciu
s& phai tuyén bd ho
chin chan la giéi
tinh ma khac voi
giéi tinh trén gidy
khai sinh. Trong
tuyén bd nay phai
dinh kém mot bao
cao cua mét chuyén
gia trong hoi dong
gidi tr bénh vién

dai hoc G
Amterdam,

Groningen va
Leiden trong 6

thang tré lai, ching
nhan tuyén bd cia
ci nhan 1a chic
chin, khong thét
thuong, khong do
moét réi loan tim ly.

Cé nhan khong can
ly hén dé duoc thira
nhan  giéi  tinh
mong mudn vi luat
Bi cho phép hon
nhan gitra hai nguoi
cung gidi (2000),
khong quy dinh
phén biét cdp cung

dua tré, vi dua tré
bat budc phai co
me. Con truong hop
ngudi chuyén gioi
tr nam-sang-nit thi
van ¢6 thé 1a ¢6 con
bang tinh tring cua
minh, va tr¢ thanh
me daa tré thong
qua nhan nudi. Tuy
nhién theo Luat
2013, do Ha Lan da
hop phap hoéa hon
nhén ciing gioi, ddi
tac n@r cia nguoi
me cling c6 thé
duoc thira nhan la
me cia dua tré,
nén viéc nhan nuoi
khong con  can
thiét nira.
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Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y
gioi va khac gioi.
Néu viéc chuyén
giéi lam d6 v& hon
nhan, hai nguoi co
quyén dé don ly
hon.
Cong hdoa | Phéu thuit chuyén | Phiu thuit chuyén | Quan hé c6 truée
Séc!? gidi: gidi: do:

Viéc phau thuat
chuyén giéi dugc
quy dinh trong Luat
vé Dich vu Y té
Riéng biét, trong do

dinh nghia khai
niém “chuyén gioi”
(sex change) 1la

“nhitng phiu thuat
y té, c6 muyc dich la
thay d6i gi¢i tinh

bing phau thuat
ddng thoi voi viee
chdm dat chuc

nang sinh san. Bénh
nhan chuyén gi6i 1a
nguoi c6 sy khong
thdng nhat ¢ dinh
giita gidi tinh co thé
va gidi tinh tam 1y.”
(Diéu 21).

Pon yéu cdu tir ca
nhan dinh kém véi
thu chép nhan tir
hoéi ddng chuyén
gia (odborna
komise) dugc thanh
1ap boi Bo Y té, bao
gdbm mot chuyén
giay té tir BO Y té,
mot nha gidi tinh
hoc, mdt nha tdm
thAn  hoc, mot
chuyén gia tam
thin, mot chuyén
gia trong linh vuc
noi tiét va tiét niéu,
mot bac si san-phu
khoa, mot luat su
v6i chuyén mon vé
y té. Nhiing chuyén
gia ndy khong dugc
lam viéc cho cac co

B0 luat Dan su Séc
quy dinh
chuyén giéi khong
anh  huong tdi
quyén nhan than

‘viée

cua cd nhan, cling
nhu tinh trang tai

b}

san’.

Béi vi mot trong
nhitng yéu cau dé
¢6 thé phiu thuat
chuyén gi¢i 1a
dang doc than nén
cac quan h¢ hoén
nhan khong bi anh
huong. D6i véi con
cai, Bo luat Dan su
quy dinh
chuyén giéi khong
anh huodng téi quan
hé véi con cai. Tuy

viéc

127 Barbara Havelkova, The legal status of transsexual and transgender in

Czech Replublic, Intersentia, 2015.
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Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

Theo do, tri€t san
va phiu thuat dugc
hiéu la diéu kién
bit budc. Dong
thoi, Ludt nay ciing
quy dinh vé “bai
kiém tra doi séng
that” va diéu kién
ho tich:

“Phau thuét dan dén
viéc thay dbi gisi
tinh c6 thé duge
thue hién  trén
ngudi ma a) ban
dang gidi cia ho da
duoc chan doan va
chung minh kha
ning bén vimg dé
song voi gioi tinh
ngugc lai, va b)
chua timg két hén
hay chung séng c6
dang ky (hoac cac
ché dinh tuong
duong nudc ngoai),
hoac chung minh
rang hon nhan hay
chung sdng c6 ding
ky ctia ho da cham
dut.”

Do tudi tdi thiéu dé
phiu thuat chuyén

quan y té, khong
dugc dang diéu tri
tryc tiép cho ‘bénh
nhan’. Hoi ddng s&
moi nguoi chuyén
gioi tham gia cudc
hop, co thé ¢co su
hién dién cua bac si
dang diéu tri cho
‘bénh nhan’. Tuy
nhién khi tién hanh
phong  vin  thi
khong dugc phép
c6 mat nguoi bac si
nay. Sau hoi y, hoi
ddng s& ra quyét
dinh, khuyén nghi
tich cuc sé la cho
phép can thiép phau
thuat, néu tit ca
thanh

ddng ¥.

vién déu

Hoi ddng s& hop
méi nim 3-4 lan.
Ttr luc Luat vé Dich
vu y té riéng biét co
higu lyc tu 2012
cho toi 10/2014, da
c6 148 yéu ciu
duoc thao luan.
Trong nam 2014 thi
s6 luong la 87
nguodi, 37 nam va

nhién trén thuc té,
voi nhitng nguoi
c6 con nho “dudi
18 tudi” thudng
dugc bac si yéu
cdu “sip xép gia
dinh”  truéc khi
phau thuat. Néu ¢
ly hon, cac quyén
va nghia vu tai sén,
con cai cling khong
bi anh hudng boi
viéc chuyén gidi.

Quan h¢ co6 sau
do:

thuat
chuyén giéi, ca
nhén s€ duoc coi 1a
co6 giéi tinh méi
thtra nhan cta ho.
Ho c6 thé két
hon/dang ky chung
song, va tré thanh
cha me. Tuy nhién
vi diéu kién phai
“chdm dut kha
nang sinh san” nén
viéc tro thanh bd
me s& khong thé 1a
b6 me dé/sinh hoc
duoc.

Sau phiu
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Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

gi6i 1a 18 tudi. Luat
khong quy dinh d6
tudi tdi thiéu dé

dung ligu phap
ho6c-moén, nhung
thwc hanh y té

chung chdp nhan tir
16 tudi. Nguoi dang
chap hanh hinh phat
tu, tam giam tam
gitt khong duoc
thuc phau
thuat, nhung ngac
nhién la nguoi cd
nang luc hanh wvi
han ché lai duogc

hién

phép voi sy yéu cau
cua nguoi giam ho.

Luat nay bao gom
ca nguoi nudc
ngodi, mac du
khéng dugc bdo
hiém y t& néu nam
ngoai EU.

50 nit, cho thay sd
luong dang tang
din. Ciing trong
nam 2014, chi c¢é
mot trong s6 87 yéu
cau bi tir chéi.

Hoi ddng chuyén
gia khong phai 1a
mot co quan hanh
chinh, quyét dinh
ciia nd vi vay ciing
khong phai 1a quyét
dinh  hanh chinh.
Do vdy no khong
thé bi khiéu nai,
day 1la
Luat vé& Dich vu y
t¢ riéng biét da
khong luong trude.

diém ma

Thira nhan giéi
tinh méi:

Bao gém hai viéc:
Stra d6i khai sinh
va cap s khai sinh
méi. Viée stra gidy
khai sinh dugc quy
dinh trong Luét HO
tich dan sb va Luat
Van phong ho tich.
Dua trén xac nhan
cia co so y t& vé
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Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

phau  thuat
trong vong 3 ngay
lam viéc, ca nhan s&
dugc thay dbi khai
sinh, dong thoi doi
tén.

viée

Viéc stra s6 khai
sinh 1a can thiét vi
diy sd nay chua
thong tin vé gidi
tinh, viéc stra ddi sb
khai sinh nay s&
gitp ngudi chuyén
gioi khong bi 10
thong tin qua khu
cia minh néu ho
khong mubn. Tuy
nhién nhiing thao
ludn gin day dang
kéu goi boé hin
thong tin gidi tinh
trong ma s6 khai
sinh nay, bdt di mot
thong tin riéng tu.

Pan
Mach‘zg

Bit ky ai ciing co
thé xin thay d6i sd
CPR, néu ho c6 mot
s6 CPR. Diéu kién
duy nhat dé dang
ky thay déi 1a trén

Viéc thira nhén gidi
tinh mong muén s&
bit dau bang viéc
dang ky thay doi
mi s CPR (sb dan
cu), voi thu tuc,

- H3 tro sinh san:
Luat HO tro sinh
san cho phép phu
nir don thon va céap
d6i hiém muon,
khong phan biét

128 Natalie Videbek Munkholm, The legal status of transsexual and
transgender in Denmark, Intersentia, 2015.
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Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

18 tudi, vi né lién
quan t&i didu kién
1a mong mubn dugc
trd thanh gidi tinh
khac. Sau khi dang
ky, ho c¢6 thé danh
thoi gian 6 thang dé
giam thiéu cac rui
ro bit ngd cua
nhiing ngudi chua
suy nghi chin chin,
dé cho ho thoi gian

suy nghi ky va
tranh  hoi hén vé
quyét dinh cia

minh. Muc dich ctia
thoi han 6 thang
nay con dé ca nhan
c6 thoi gian thich
nghi dan véi cudc
sdng c6 gidi tinh
mdi, mac du day
khong phai 1a diéu
kién phap 1y bét
budc.

Chi can tuyén bd
cua ca nhan la du,
khong can xac nhan
cua bac si, khong
can ching minh sy
can thiép cua y té.

Néu bang cach nao

diéu kién rat don
gian:

(1) mot don ding
ky gui téi Bo Kinh
6 va Noi vy
(2) trong don ghi 16
mong mudn duoc
trd thanh gidi tinh
nguoc lai;
(3) xac nhan lai
mong mudn sau
mot thoi gian suy
nghi, khong it hon
6 thang sau khi gui
don dang ky ban
dau.

Sau d6 B¢ Kinh té
va Noi vu s€ ra mot
quyét dinh hanh
chinh va viéc cép
méi mi s6 CPR,
mot thé y t& qudc
gia (sundhedskort)
moi sé& duogc tu
dong gui téi ca
nhan, kém theo yéu
ciu ddi tén moi,
dugc thuc hién dé
dang tai co quan dia
phuong. Trong hé
théng CPR, s6 CPR
méi duoc cap nhat,

cung gidi hay khac
gidi, co6 thé duoc
hd tro sinh san.
Nam 2014, Luat
duoc stra ddi dé
dinh nghia “ni” la
nguoi cod tir cung
budng

113 LR}

nam

hodc mo
trung, con
12 ngudi co it nhat
mot tinh  hoan.
Luat stra ddi ciing
quy dinh rang viéc
xac dinh “cha” hay
“me” cua dira tré
tr hd tro sinh san
s€ xac dinh trén
giéi tinh co thé,
chu  khong phai
gidi tinh phap ly.

- Hon nhan: Cac
quyén va nghia vu
trong hon nhéan
khong thay di vi
tor 2012 Pan Mach
khéng phan biét
gigi tinh gilta cac
bén trong hon
nhan.

- Con cai: Theo
Luat tré em, mot
nguoi la cha sau
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

dé, Bo Kinh té va
NOi vu phat hién ra
c6 su sai trai trong
tuyén bd cia ca
nhén, quyét dinh co
thé bi hay, mi sb
CPR méi bi x6a va
dan lai vé mi sb
CPR ci. Tuy
truong hop ma ca
nhan c6 thé bi truy
t theo luat hinh su.

s6 CPR cii dugc
danh dau dé dan t6i
s6 CPR méi. Dit
liéu CPR chi ¢6 co
quan nhd nudc va
co quan tu nhan
dugc nha nudc cip
phép truy cép. Viéc
thay doi cac thay to
khac (ho
bang ldi xe...) s&
lam khi ca nhan c6

chiéu,

yéu cdu, co quan
cAp méi s& truy cip
vao hé thong CPR
va cip méi theo
thong tin trong do.

khi chuyén giéi
thanh nit van s& la
cha, tuong tu
nguoc lai.

- Nghia vu quan
su: Luat Pan Mach
bat budc nam gidi
tir 18 tudi phai di
linh. Nhitng nam
gidi s€ duoc goi di
linh, du cho ho cé
co quan sinh duc
nit, va di qua qua
trinh kiém tra binh
diang dé danh gia
mic do phu hop.
Nir gidi van co thé
dang ky  tinh
nguyén nhu nhitng
nguoi nir khac. HOi
dong Binh ding
Qudc hoi di timg
bay to lo ngai loi
dung vén dé nay dé
trén nghia vu. Bo
Qudc phong thi coi
day 1a rai ro rat
nho.

Anh va xr
Wales

bicu kién theo muc

I(1)b cua Luat
Thira nhan Gidi
2004 quy dinh:

Luat Thira nhan
Gidi 2004 quy dinh
vé thu tuc trong do6
thanh 1ap mot Hoi
déng cong nhén

Quan hé cé trudc
do:

Con cai, thira ké:
Gio6i tinh méi cia




nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

(1) c6 hodc tung cé
phién mudn ve gioi;

(2) da séng theo
gioi  tinh  mong
mudn qua thoi gian
hai nam tinh vao
ngdy ndp don yéu
cau;

(3) ¢6 y dinh tiép
tuc séng theo gidi
tinh mong mudn t&i
khi chét; va

(4) tuan thu céc
diéu  kién  theo
Khoan 3.

Khoan 3 quy dinh
vé cac bang chung
hd trg cho viée
ding ky thay doi,
gom:

- bao cao cua mot
nguoi hanh nghé y
khoa hodc nha tam
than hoc hoat dong
trong linh  vuc
phién muén gidi,
cung voi mot bao
cdo khac cta nguoi
hanh nghé y khoa

gidi tinh, truc thude
Toa Dich vu dé cép
Chung nhan Thua
nhan gidi tinh. Hoi
ddng nay gdm céc
thanh vién co bang
cip phap 1y, cac
thanh vién y té ma
c6 dang ky hanh
nghé y va mot nha
tam than hoc c6
dang ky hanh nghé.
Viéc thim  dinh
khéng can co sy
hién dién ctuia nguoi
ndp don, trir khi hoi
ddng thay can thiét.
Ca nhan c6 thé
khiéu nai khi bi tir
chdi, néu tiép tuc bi
ttr chdi, ca nhan co
quyén ndp lai don
tir ddu sém nhat 1a
6 thang ké tir lan tir
chéi cubi.

ca nhan khong lam
anh huong téi viée
nguoi d6 la cha
hay me cua dua
tré, cling nhu viéc
thira ké tai san,
tudce hiéu.

Quan hé cé sau
do:

V& co ban thi hi¢u
lyc cua mot Ching
nhan Thira nhan
gi6i tinh s€ lam
“gidi  tinh  mot
nguoi trg  thanh
hoan toan theo gidi
tinh méi.”

Gioi
nguoi
khéng anh hudng
t6i viéc ho s& két
hon.

Hoén nhéan:
tinh mot

Con cai: Luat Thira
nhdn Gidéi 2014
quy dinh ring giGi
tinh méi s€ khong
anh hudng “viéc
mot nguoi la cha
hay me cua dua
tré.” Vi du nguoi

160



161

Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

khong nhat thiét 1a
chuyén gia trong
linh vuc. Bao cao
cling phai néu chin
doan vé&  phién
muodn gidi, chi tiét
cac didu tri da trai
qua, hay di Ién ké
hoach;

- mot tuyén bd
thanh van vé& viée
ho did séng theo
gidi  tinh  mong
mudn trong sudt hai
nim va mong mudn
song tiép theo gidi
tinh mong mudn t&i
lac chét;

- mot tuyén bd
thanh van va viéc
ca nhan da két hon
hay chua;

- nhitng bang ching
khac néu co yéu
cﬁu, hodac theo
nguyén vong cua ca
nhan.

Céc can thigp y té
va hooc-mon khong
duoc dé cap toi, tao

chuyén gidi tir nir-
sang-nam cé thé
két hon véi mot
nguoi nit dugc thy
tinh nhin tao va
nguoi chuyén gigi
nay s& trd thanh
cha cua dua tré, trir
khi anh ta khong
biét vé viéc thu
tinh nhan tao nay.

Cic quy dinh vé
sau khi ly hon voi
con cai khong
dugc quy dinh cu
thé, ma can cir vao
loi ich cta daa tré
1a chinh, cin nhic
nguyén vong va
cam xuc cua tré.

Thé thao: Maic du
cAm sy phan biét
dbi xir trén gi6i
tinh  md&i, Luét
Binh ding 2010
néu 16 nhiing quy
dinh chéng phan
biét d6i xir “khong
mau  thudn  v&i
nhting hanh vi lién
quan toi viéc su
tham gia cua mot




nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

thuan lgi cho nhiing
nguoi khong thich
hop véi cac didu tri
thudc men hay phau
thuat. Chinh vi vay
ma Hoi dong cong
nhan gidi tinh hoat
dong rat can than
dé tranh cac sai sot.
Triét san cling
khong phai 1a mot
diéu kién.

nguoi chuyén gidi
véi te cach 1a
nguoi thi d4u trong
mdt hoat dong ma
c6 anh hudng boi
gidi tinh va n6 can
thiét phai lam nhu
vay dé dam bao (a)
su canh tranh cong
bang, hodc (b) an
toan cua ngudi thi
dau.

Va cac hoat dong
c6 anh hudng boi
gidi tinh hodc liét
ké “thé thao, thi
dau hay cac hoat
dong c6 ban chét
thi ddu ma suc
manh thé chét, kha
nang chiu dung
hay thé hinh cua
nhitng nguoi trung
binh cua mot gidi
khién ho bat loi
hon so véi trung
binh cua nhiing
nguoi thi dau thude
gi6éi con lai trong
cac  hoat dong

2

nay.
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

ca luat thanh van
1An cic phan quyét
cua toa an lién quan
tdi tinh trang phap
ly cia  nguoi
chuyén gioi.

Luat Chuyén ddi
Gidi tinh cta Puc
quy dinh diéu kién
dé dugc thira nhan
gidi  tinh  mong
mudn. Pay 1a diéu
kién trong Luat cii:

- tinh trang hon
nhan doc than.

- khong co6 kha
nang sinh san.

- da diéu chinh céc
dic diém gisi tinh
phu thong qua phau
thuat thanh gidi
tinh khac.

- dat t&i tudi 25.

Sau d6 tor nam

tién hanh tai toa 4n,
Luat Chuyén dbi
giéi tinh yéu cau
toa phai nghe ca
nhan trinh bay, va
¢6 ¥ kién cua hai
chuyén gia — dua
vao bang cdp hoic
kinh nghiém hanh
nghé — lién quan
dén chi dé chuyén
gigi. Cac chuyén
gia s& dugc yéu ciu
cho y kién doc lap
va ho s& phai giai
quyét cau hoi lidu
ring mong mudn
dugc sdng theo giGi
tinh mong mubn
cua nguoi dang ky
c6 kha nang cao
khong thay  dbi
trong tuong lai hay
khéng. Qua trinh
nay khoéng co su
xudt hién cua céac
thanh vién gia dinh
nguoi dang ky. Cac
bén c6 thé khiéu nai
phan quyét cua toa.

Quéc Pidu kién Thi tuc Hé qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi
tinh phap ly
Dtrc!? O Puc can nhin vao | Thu tuc s& dugc | Luat Chuyén doi

gidi tinh quy dinh
mdt khi quyét dinh
thira nhan phap ly
gioi  tinh mong
muén dugc phan
quyét, tit ca quyén
va nghia vu phap
Iy ma dya vao gidi
tinh phép 1y cua ca
nhan s€ tr d6 tuan
theo gidi tinh mdi
dugc thira nhén,
trir khi luat c6 quy
dinh khac. Déi voi
nhimg quyén va
nghia vy trong quéa
khr, ca nhan duoc
ddi xtr trudc phap
luat nhu gidi tinh
khi sinh ra trudc
do cua ho.

Mot $6 ngoai 1€
gdbm viéc thua
gioi  tinh
mong mudn khong
lam anh huong tdi
cac ché do luong
huu, phuc lgi dinh
ky, khong bt bude

nhan

129 Anatol Dutta, The legal status of transsexual and transgender in
Germany, Intersentia, 2015.
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nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

1982, cac diéu kién
nay da bi tuyén bd
vi hién béi Toa
Hién phap Lién
bang vi vi pham
nguyén tic binh
ddng: phan biét dbi
xtr vé do tudi,
cudbng ¢ép  hon
nhan/ly hon, xam
pham quyén riéng
tu. Cac didu kién
nay dd bi loai bo
khoi Luat Chuyén
dbi gi6i tinh, céc
diéu kién van dugc
gitt lai 1a cd nhan
van phai ching
minh: (1) minh cam
nhan khoéng thudc
vé gidi tinh phéap 1y
hién tai ma 1a gidi
tinh nguoc lai, (2)
trong vong it nhét
ba nim cam thiy
mot su can thiét
mubn duge  sdng
theo gigi tinh mong
mudn, va (3) c6 kha
ning cao rang cam
giac cua nguoi dang
ky mudn séng theo
gioi tinh ngugc lai
s& khong thay ddi

nguoi chuyén gidi
phai dong ¥ voi
cac diéu chinh hop
ddng bao hiém sau
khi duoc thira nhan
gidi tinh mai.

Luét cling quy dinh
viéc thira nhan gioi
tinh mong mubn
khong anh huong
tu cach phap ly cua
cha me-con, bt ké
gidi tinh phap ly
hién tai cua ho Ia
gi. Quy dinh nay
bao gdm ca nhing
dtra con co6 sau qua
trinh  thua
giéi tinh clia ca
nhan, hay con qua
phuong phép nhan
tao.

nhan

Quan hé hoén nhan
dugc gilt nguyén
nhu mt trong
nhitng ngoai ¢,
quyén va nghia vu
cac bén khong thay
déi, hon nhan van
duoc bao vé.
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Qudc Diéu kién Thu tuc HE qua phap ly
gia/Vung dé dugc thay doi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi
tinh phap ly
trong tuong lai.
Ireland®® | Theo Luat Thia | Luat Thira nhén | CAc quan  h¢
nhan Gidi moi, “ca | Gidi quy dinh ca | trwée do:
nhian dwoc cdp | nhan chi phai nop
chimg nhén thira | yéu cau stra d6i gidi | Theo Luiat Thua
nhan gigi khong | tinh ghi trén giéy nhan Gidi, “viéc
phai trinh bat ky | khai sinh, cing v6i | cAp chimg nhén
bang chiing vé gidi | mot tén goi méi ma | thira  nhén gidi

va ban dang nao,
tror truong  hop
duge yéu ciu bai
luat”, mac du ho cé
thé trinh ra bang
chimg néu mudn.

Po tudi tdi thidu la
18, hodc tir 16 néu
¢ sy dong ¥ cua it
nhit mot ngudi
giam ho.

Céa nhan can tuyén
b6 thanh vin rang
minh c¢6 mot y dinh
nghiém tiic va chic
chin mudn song
theo gigi tinh mong
mudn sudt phan doi
con lai, hiéu duoc
nhiing hé qua cua
viéc thay ddi nay,

ho mudn ding ky.
Nhiing nguoi dudi
18 tudi thi phai
dang ky thong qua
nguoi dai dién theo
phép luat hay nguoi
giam ho. Néu ca
nhan khong dap
mg du diéu kién,
ho s€ nhan duoc

quyét dinh  giai
thich ly do, kém
thong thong tin

khiéu nai 1én Toa
Gia dinh.

Trudc khi c¢6 Luat
Thira nhan Gidi,
Luat Ho chiéu cua
Ireland da cho phép
viée thay d6i gioi
tinh cho ho chiéu
v6i nhiing nguoi

khong 1am anh
huong tdi cac
quyén va nghia vu
cia cd nhan hay
cac hé qua phap ly
ctia mot hanh dong
cua ca nhan trudc
thoi diém duoc cap
chung nhan”, bao
gdm ca “khong anh
huéng té6i  tinh
trang quan hé cha
me voi dira con
sinh ra trudc thoi
diém dwuoc cip
chirng nhan.”

Cac quan hé sau
do:

Viéc cadp chung
nhan thra nhan
gioi s€ co nghia la

130 Brian Sloan, The legal status of transsexual and transgender in Ireland,
Intersentia, 2015.




nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

va hoan toan tu
nguyén.”

Tinh trang hon
nhan phai 1a doc
than. Mac du quy
dinh nay lam that
vong mot s6 ngudi
chuyén giéi véan
dang trong hon
nhan khi ho theo
gidi tinh cii, nha lap
phép Ireland nhéan
dinh  “da  phan
nguodi chuyén gioi
da két hon déu da ly
hoén trong qua trinh
chuyén gisi va doc
than vao trudc thoi
diém ding ky thay
d6i”. TIreland ciing
la mot trong nhiing
nudce cé ludt ly hon
khé khan nhit chau
Au va anh huong
cua ton giao.

“da trai qua, hay
dang trai qua, céac
liéu phap hay tién
trinh dé thay doi
dic diém gidi tinh
va thé hién co thé

cia mdt nguoi
thanh  giéi  tinh
nguoc lai” dong

thoi c6 mot tén goi
khac khong trung
vGi tén goi trén gidy
khai sinh. C4a nhan
can ¢ “bang chimg
(bao gdm bing
chung y khoa tur
mdt ngudi  hanh
y khoa coé
ky) dé xac
nhan ring ngudi
dang ky da hay
dang trai qua cac
diéu tri c6 lién

nghé
dang

quan.”

“gidi tinh cua ca
nhan tr ngay duoc
cép ching nhan tro
thanh tuan theo
gidi  tinh mong
muén.” Ngoai ¢
dugc ap dung ddi
v6i nhitng hanh vi
pham tdi phén theo
gidi tinh, cac hanh
vi thi ddu thé thao
dé¢ dam bao “thi
d4u cong bing va
an toan cho nguoi
thi du”.

Y'ISI

Tir nam 1982, Luét
Chuyén d6i gioi
tinh:

Do tudi: T 18 tudi

Theo Luat Chuyén
dbi gioi tinh 1982,
qua trinh dang ky
gidi tinh thira nhan
gidi tinh phap 1y sé

Theo Luat Chuyén
dbi gisi tinh, viéc
thira nhén gidi tinh
mong mudn khéng
c6 hiéu lyc hdi t6,

131 Maria Glovanna Cubeddu Wiedemann, The legal status of transsexual
and transgender in Italy, Intersentia, 2015.
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

tré 1én. Néu dudi
18 tudi thi can c6
suy dong y cua bd
me, va ¥ kién cua
tré.

Can thi¢p y hoc:
Truéc day, khong
¢6 quy dinh nao dé
cap dén viéc triét
san, hay didu tri
tam ly. Ciing khong
¢6 quy dinh 5 vé
“can thi¢p y hoc” &
mirc d6 nao, vi du
v6i ngudi chuyén
gidi  nir-sang-nam
thi can thiép dac
diém gioi tinh bén
ngoai hay phai la ca
co quan sinh duc
trong. Cac loai hinh
“phiu thuat cit bo”
cling khong 10 rang,
hay c6 nhit thiét
phai kém ca “phiu
thuét tao hinh” méi
hay khong. Nhiing
nim gin ddy, céc
toa 4n Y dd mé
rong sy giai thich ra
hon. Nam 2011,
Toa an Rome phan
quyét can thiép

trai qua hai budc.

Pau tién c4 nhan
tim dén can thiép y
hoc néu né can thiét
va phu hop. Toa an
c6 thé tir chdi can
thiép y hoc néu ho
thiy ring viéc nay
lam anh hudng x4u
toi strc khoe cua ca
nhan hodc viéc can
thi¢p y hoc khong
tac dong gi toi tam
ly cua ca nhan ca.
Néu toa an chip
thuan, ho s& co thé
bit dau tién trinh
can thiép y hoc,
hodc néu ho di thuc
hién qua trinh nay ¢
nudc ngoai thi tu
dau s& khong cin
dang ky vdéi téa an
nira.

Sau khi trai qua
didu tri y t& theo
phan quyét cua toa,
ca nhan s&¢ ndp mot
dang ky khac Ién
tda vé viéc thay ddi
thong tin gidi tinh,
tén trén HO tich

tat ca cac quyén va
nghia vu déu tuén
theo gidi tinh moi
duoc thtra nhan.

Hon nhan: Vi Y 12
thura
nhan

nuéc chua
nhan hon
cung gidi, nén viéc
mdt ngudi trong
quan hé hoén nhan
dugc thira nhan
gioi tinh ngugc lai
s€ lam quan hé hon
nhan nay bi tu
dong mat hiéu luc.
Mic du c6 nhiéu
tranh cai, dugc xac
dinh la vi pham
quyén tu do riéng
tu va gia dinh, tuy
nhién diéu nay lai
dugc phan quyét 1a
khéng vi pham
Hién phép cta Y.

Con cai: Viéc thura
nhan gidéi  tinh
mong mudn khong
lam anh huong téi
cic quyén, nghia
vu véi con cai.




nguoi chuyén gidi trén thé gidi

Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y

bang phau thuat | Dan cu.

khong phai 1a mot

diéu kién d¢ thay | K& t& nam 2011,

d6i thong tin gi6i | tho tuc nay duoc

tinh trén Ho tich Cu | thay ddi, ca nhan s&

dan. Viéc thira nhén | trinh bay trudc toa

gi¢i  tinh  mong | va c6 thoi han dé

mudn s& duge thue thong  bao  tdi

hién sau tat ca cac vo/chdng, con cai

didu tri can thiét, | ctia minh. Uy vién

bao gdém can thi¢p | Cong t§ tham gia

phi-phdu thuat, va | vao cung phan

ca nhan c¢6 mot ban | quyét dé theo doi

dang gi6i khac v6i | ddu hiéu gian lan,

gi6éi tinh phap 1y | lgi dung. C4 nhan

cia ho. Pdy 1a mot | cung cép cho toa

budc tién dua gisi | cac gidy to cln thiét

tinh phép 1y ra khoi | chimg minh minh

su phu thudc vao | théa min cic diéu

dic diém gioi tinh | kién v& tm than va

co thé. thé chit dé duogc

thira nhan gidi tinh
mong mudn.

TayBan | Luat 3/2007 quy | Luat 3/2007 cho | Néu mot don xin
Nha!* dinh: phép sira d6i gioi | thira nhan giéi tinh

Do tubi: Tuc 18
tudi tro 1én. Tuy
nhién viéc nay
khéng ngan can
viéc tiép can hodc-

tinh phap 1y cua
mot nguoi trong HO
tich dan cu, dudi
hinh thtce ‘chinh ly
hd tich’. Tuy nhién,
nhidu y kién cho

mong mudn dugc
chap nhan, co quan
chirc ning c6 thim
quyén s& cip mot
nghi quyét quyét
dinh vé viéc ‘chinh

132

Josep Ferrer Riba and Albert Lamarca Marques, The legal status of
transsexual and transgender in Spain, Intersentia, 2015.
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

mén trude tudi 18,
ca nhan c6 thé bat
ddu su dung liéu
phép hodc-mén dé
khi dat tudi 18 s& c6
thé ding ky thia
nhan gigi  tinh
mong mudn, nhét 1a
khi diéu tri hoodc-
moén la mét trong
nhing diéu kién dé
duoc thira nhan gidi
tinh mong muén.

Chén
nhan

doan: Ca
phai  duogc
chan doan 1a phién
mudn gidi, bdi mot
bac si hodc nha tam
thin hoc 1am sang
duoc dang ky ¢ Tay
Ban Nha hay c6 du
titu chudn duoc
chip thuan. Phién
mudn gioi dugce tao
thanh khi cé su
khong thong nhét
gitta gioi tinh hinh
thai/sinh 1y va gidi
tinh tdm ly-xa hoi
ty nhan
nhan.

cia ca

Piéu tri y té: Ca

rang ‘chinh 1y’ chi
ap dung ddi véi cac
sai sot tir ban du,
khong thé ap dung
v6i nhiing truong
hop c6 su khong
thong nhit giira
gidi tinh khi sinh ra
va gidi tinh that sy
khi nguoi d6 16n
lén. Trong luat
bang ky HO tich
moéi nam 2011 da
git nguyén cach
tiép can  truyén
théng nay, bing
cach xem thira nhan
gi6i  tinh mong
mudn nhu 1a mot
van d& cua ‘chinh

)

ly

Luat khong yéu ciu
c4 nhan phai xuét
hién tai toa, chi can
nop don chinh stra
léen Hé théng Ho
tich Dan cu. Nhan
vién Ho tich chi can
kiém tra nhing diéu
kién cta ‘chinh Iy’
trong Ludt c6 dugc
thba man  hay

ly’ tén va gidi tinh
cua ca nhan trong
Ho tich Dan cu. Ca
nhan c6 nghia vu
yéu cau cip mot
thé can cudc quic
gia mdi voi thong
tin da duoc diéu
chinh c6 cung ma
s6 cii. Cac thong
tin géc khi duoc
trich xudt s& thé
hién tén va gioi
tinh d3a dugc sta
dbi. Cac thong tin
nay la bdo mat va
dugc  xép  vao
thong tin  ‘dugc
béo vé dac biét’.

Theo didu 5.2 cua
Luat 3/2007, ‘viéc
chinh ly cho phép
ca nhan thuc hién
tat ca nhirg quyén
theo nhu thong tin
méi cta ho’. Co
nghia ring nhiing
nguoi chuyén gigi
dugc xem nhu céd
giéi tinh phép ly
dtng nhu ban dang
giéi cua ho & moi
khia canh. Déi véi




nguoi chuyén gidi trén thé gidi

Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y
nhin can ching | khong. hoén nhan, ké tir khi

minh di diéu trj y té
it nhat hai nim véi
muc dich chuyén
ddi céc dic diém co
thé theo nhitng dic
diém cia gioi tinh
ma ngudi d6 mong
thira
nhan. Ludt chi quy
dinh nhling dac
diém nay c6 thé vé
ngoai hinh, chu
khong phai nhiing
bién phap y té
khong thé  dao
nguoc.

muon  duogc

Diéu nay loai bo
phdu thudt chuyén
gidi ra khoi didu
kién dé dugc thua
nhdn gidi  tinh
mong mudn.

Cong viéc quan ly
ho tich dan cu ¢
Tay Ban Nha duoc
chi dinh bdi nganh
Tu phap, mac du nd
dugc xem la mot
chuc ning hanh
chinh. Nhiing yéu
cau thira nhan giéi
tinh mong mudn vi
vy duoc quyét
dinh boi mot thim
phan, theo mét thu
tuc hanh chinh. Ca
nhan ¢6 thé khiéu
nai lén Chu tich van
phong Ho tich
Cong chung.

hén nhan dong gidi
¢6 hiéu luc tu
2005, hon nhan va
cac van dé vé gidi
tinh tr¢ thanh hai
van d& doc lap véi
Viéc thtra
nhén gidi tinh moi
cling khong lam
hén nhéan ty dong
mat hiéu luc hodc

nhau.

tré thanh co so dé
ly hon (¢ Tay Ban
Nha, ly hon la tu
do va khong can c6
co s0).

Quan hé cha me-
con khoéng bi anh
huong boi gidi tinh
phap 1y duoc thua
nhan vi cac luat &
Tay Ban Nha vé
van d& cha me déu
dugc trung tinh
hoa gioi tinh. Mat
khac, viéc
con nudi khong bi
gidi han bdi tinh
trang hon nhan hay
gidi tinh cua cac
cap doi.

nhan
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc Pidu kién Thi tuc Hé qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi
tinh phap ly
Thuy Luat Phan loai gidi | V6i nhitng nguoi | Quan hé cha me:
Pién'? tinh quy dinh 4 diéu | muén cing mot lic

kién phai dugc thoa
min dé c6 thé thay
d6i giéi tinh dang
ky:

(1) cam nhan minh
thuoc vé gi6i tinh
kia va d3 c6 cam
giac nay trong mot
‘thoi gian dai’,

(2) da sbéng theo
gidi tinh ma minh
yéu cau thay dbi
trong mdt khoang
thoi gian trude khi
dang ky su thay dbi
phap ly nay,

(3) mong mudn
song theo ban dang
gid6i  nay trong
tuong lai, va

(4) it nhat 18 tudi.

Nhitng quy dinh
nay dugc  gilr

nguyén tor ndm

thay doi giéi tinh
ding ky va phau
thuat chuyén gidi,
viéc gdp cac thu tuc
y t& va phap Iy la
mot qua trinh dai
hoi hon. Nam 2013,
Hoi dong cd véan
Phép 1y Qudc gia ra
huéng dan khong
chinh  thuc
nhling ca nhan nay
can phai tham gia
vao hé thong chiam
soc y té dé bat dau
tién trinh y-phap 1y,
gdm

rang

(1) mot nam dau
tién dé kiém tra co
thé va tam th?m, sau
do

(2) mot nam dung
liéu phap hodc-mon
va cac li¢u phap
thim my khac dé
gilp c4 nhan sbng
mdt ndm trong vai

Theo quy dinh hién
tai, dbi vai nhiing
nguoi co con trude
khi dang ky thay
dbi gidi tinh, ho s&
khong thé thay do6i
tinh trang phap ly
tr cha thanh ‘me’
hay nguoc lai. Vi
thé, gidy khai sinh
cia ngudi con
dugc quy dinh
khong cong khai
bdi no c6 thé tiét 16
lich st gidi tinh
cua cha me ho.

133 Jameson Garland, The legal status of transsexual and transgender in
Sweden, Intersentia, 2015.




nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

1972, chi thay d6i ¢
diém diu tién tir
‘lac con tré’ thanh
‘trong mot thoi gian
dai’.

Luat Phan loai Gidi
tinh da bai bd cac
diéu kién vé triét
san va can thiép y
hoc dé c6 thé duge
thira nhan gidi tinh
mong mudn.

Nam 2015, mot
huéng dan méi cho
phép cé nhan dang
ky thay do6i gioi
tinh  khong phu
thudc vao cac bién
phap y té. Vi vay,
cac can thiép y té
duoc ca nhan hoa,
c6 thé ngin hon
hodc dai hon tuy
vao trai nghi¢ém cua
mdi ¢ nhan.

tro gioi ma ho tu
nhan, trudc khi

(3) dang ky dé thay

d6i gi6i tinh va
thwc  hién  phau
thuat — tién trinh

nay mat khoang hai
nam rudi.

Thd Nhi
KS/ 134

Diéu 40 B¢ luat
Dan sy Thé Nhi Ky
quy dinh: ‘Mot
nguoi mudn thay

Mot ngudi muon
duogc thira nhan gidi
tinh mong muon

can phai dugc theo

Cac quan hé cé
truée do:

Hoén nhan: Theo

134 Yersim M. Atamer, The legal status of transsexual and transgender in
Turkey, Intersentia, 2015.
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

ddi gioi tinh phai
ndp don lén tda an
va yéu cau duoc
cho phép mot cudc
phiu thuat chuyén
gioi. Nguoi nay
phai it nhat 18 tudi
va khong két hon.
Ngoai ra, ngudi nay
phai chung minh
bang mot biao cao
strc khoe cap boi co
quan gido duc hay
nghién cou cua
bénh vién ré‘mg ho
dich thuc 1a mot
nguoi chuyén gioi,
va viéc phau thuat
chuyén gioi 1a can
thiét cho strc khoe
tam tri cia ho va ho
phai chim dut vinh
vién khi ning sinh
san. Néu bao céo y
t¢ nay dwoc xéc
nhan, mot
phiu thuat chuyén

cudc

gidi s€ duoc co hicu
luc, toa an s& quyét
dinh cac thay dbi
can thiét trong viéc
dang ky tinh trang
ho tich.’

ddi boi cac chuyén
gia tAm than trong
thoi gian 2 nam,
sau d6 ca nhan phai
chuan bi trong bai
kiém tra doi séng
that, cling la thoi
diém ma ho bt dau
biét diéu tri hodc-
mon. Cudi cung,
cac chuyén gia tdm
thin s& quyét dinh
ban dang that su
cia ngudi nay co
phai la giéi tinh
nguoc lai  hay
khong va dugc bao
céo voi Hoi dong Y
té. Hoi dong s&
chap
cudc

thuan mot
phau thuat
chuyén gi6i néu
thiy ring n6é can
thiét cho stc khoe
tam tri cua ca nhan.

Sau khi toa an chap
thuan viéc phau
thuat chuyén gidi,
c4 nhan c6 thé thuc
hién & bit ky bénh
vién nao ma minh
mong mudn hoic &
nuéc ngoai. Sau

quy dinh cua B
luat Dan sy 1988,
sau khi thay doi
gioi tinh trén khai
sinh, hon nhan cia
honay sé tu dong
mét hiéu luc.

Gia dinh: Néu
ngudi chuyén giéi
dd cod con, tinh
trang cha me s€ gilt
nguyén nhu lac
truge. Trong nhiéu
truong hop, toéa an
s& quyét dinh
quyén nudi con
dua vao loi ich cda
dra tré, mac du
khong c6 quy dinh
cu thé nao ring
mdt nguoi cha me
dd chuyén gi6i c6
lam anh huéng dén
lgi ich cua tré hay
khong.

Ciac quan hé co
sau dé:

Hoén nhan: Nguoi
chuyén giéi sau khi
thay d6i gi6i tinh
trong ho tich co




nguoi chuyén gidi trén thé gidi

Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y
Viéc quy dinh triét | phdu thuét, ci nhan | quyén két hon véi
san xuat phat tir lo | can phai nop don | ngudi khac gidi

ngai ring  mot
nguoi chuyén gidi
s& thay d6i tir ‘cha’
thanh  ‘me’ va
nguoc lai, va da dan
téi vu kién trudc
Toa an Nhan quyén
chau Au (ECtHR)
Y.Y. v Turkey (sb
14793/08) trong do
Toa an Tho Nhi Ky
da tr chdi mot
nguodi chuyén gioi
nit-sang-nam.

ECtHR da phan
quyét vao ngay
10/03/2015 \ung ho
cho nguyén don vi
Thé Nhi Ky di vi
pham diéu 8 cua
Cong udc chau Au
vé Nhin quyén.
Nghi vién chau Au
cling kéu goi céc
qudc gia thanh vién
hiy cap gidy to
nhan than phan anh
gioi  tinh  mong
mudn ctia cd nhan
ma khong c6 nghia
vu phai tri¢t san,
thuc hién cac bién

1én toa mot lan nita
dé c6 duwoc quyét
dinh cho phép ho
dugc thira nhan gidi
tinh trong dang ky
ho tich sau khi
nhiing sira d6i trong
gidy khai sinh co
hiéu luc.

v6i minh theo nhu
gioi tinh phap ly
cia ho. Thé Nhi
Ky khéng cho
phép hon nhan
gitta hai nguoi
cung gi6i. Néu mot
ngudi trude khi két
hén khong  biét
rang nguoi kia da
phiu thuat chuyén
giéi, ho c6 quyén
dé don vo hiéu hoa
hén nhan, véi ly do
minh da bi lira déi
trong thoi han 6
thang ké tir khi ho
biét dugc thong tin
nay. Qua thoi han
trén, cach duy nhat
dé chdm dat hon
nhén 1a di theo thu
tuc ly hon.

Con cai: Boi vi
triét san 13 yéu cau
bat budc dé co thé
thyuc phau
thuat chuyén gidi,
vé mit phap 1y, ca
nhian khong thé
sinh san sau khi

hién
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

phan: Thong luat
Anh truéc ndm
1997 va Hién phap

Hong Kong sau
nam 1997. Luat
Thira nhin Gidi

2004 & Anh mic du
khong c6 hi¢u luc &
Hong Kong nhung
lai c6 vai tro quan
trong trong Nganh
Tu phap ¢ day. Toa
Thuong thim Hong
Kéng ciing nhiéu
lAn d& cap t6i luat
nay trong cac phan
quyét cua minh.
Hién tai nd chi quy
dinh  vé nhing
nguoi chuyén gidi
sau phau thuat va

vién rang gioi tinh
cia moit nguoi da
dugc thay déi bai
két qua cia mot
cudoc phau thuat
chuyén giéi. La thu
nay dugc dung,
cung nhiing
gidy to khac, dé
thay thé cho thé cin
cudc cling nhu hd
chiéu dé thé hién
giéi  tinh mong
mudn cla ho cac
ching nhén tu bénh
vién tu, dia phuong
hay & nudc ngoai

voi

ciing dwoc chap
nhéan. Nhan vién hd
tich s& chi thay dbi
thé can cudc sau

Quéc Pidu kién Thi tuc Hé qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi
tinh phap ly
phap y té nhu phau phau thuat. Ho
thuat chuyén giGi cling khong thé trir
hay liéu phap hooc- triing va tinh tring
mén. dé thu tinh nhan
tao sau nay. Cach
duy nhit 1a nhan
nudi con nudi.
bac khu | Hé théng phép ludt | Cuc Xuét nhdp | Hon nhan: Luét
Hong Hoéng Koéng duoc | canh sé& chip nhan | Hong Koéng khong
Kong!® cdu thanh boi hai | chimg thu tir bénh | cho phép hon nhan,

hay bat ky hinh
thirc két hop déan
sy nao gilta hai
ngudi cung gidi.
Trong vu kién W v
Registrar of
Marriages, c6 W,
mot nguoi  da
chuyén gidi tir nam
sang nit d¢ don
kién Co quan Két
hén vi da tir chéi
c6 duoc két hon
vOoi ban trai
minh. Toa Thuong
thim da giai thich
cu thé vé mirc do

cua

day du ctia nhiing
cudc phau thuat
chuyén gi6i dé
dugc phép dang ky

135 Athena Nga-chee Liu, The legal status of transsexual and transgender
in Hong Long Special Administration Region, Intersentia, 2015.
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nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

khong dé cap gi t6i

nhiing nguoi
chuyén giéi chua
phau thuat.

Hién tai khong coé
cac didu kién vé
phép ly ma chi c6
hai diéu kién y té dé
mot nguoi c6 thé
thuc hién phiu
thuat: (1) bai kiém
tra doi sdng thuc va
() tir 21 tudi tro
1én.

Khong giébng nhu

Luat Thira nhan
gioi 2004 & Anh,
khong c6 nhiing

quy dinh cu thé vé
‘thira nhdn gidéi’ o
Hong Kong, vi vay
rit kho dé chi ra
nhiing thu tuc hay
yéu cau cua viéc
nay. Tuy nhién, co
thé dya vao nhimng
phan quyét cia Toa
Thuong thim ring
mot nguoi da trai
qua phau thuat
chuyén déi gisi tinh
duogc phép: (1) nhan

khi ho thay ‘nhiing
bang ching duoc
cam két’ bai cuc
xudt nhap canh
chimg nhan ring
mot nguoi dd hoan
tat viéc phdu thuat
chuyén gii. Khong
gidng nhu nhing
yéu cau trong Luat
Thira nhdn gidi
2004, Hong Kong
chi cin mot gidy
chimg nhan y té.

két hon: mot ngudi
ma ‘co quan sinh
duc cii da duge cat
b6 va mot phan
nao dé6 co quan
sinh duc cua gidi
tinh nguoc lai da
dugc tao thanh’ sé
da tiéu chuan dé
dugc phép két hon.
Piéu nay dic biét
lién  quan  dén
nhiing nguoi
chuyén gi¢i nii-

sang-nam ma
khong tao hinh
duong vat. Yéu

ciu mdt cudc phau
thuat chuyén gidi
day du s& 1a khong
phu hop bai chi phi
cao, rui ro 16n voi
nhiitng ngudi nay.
D6 voi  nhiing
ngudi di két hon,
viéc thtra nhan gioi
tinh mong mudn
khong lam cham
dat quan hé hoén
nhan do, vi ludt
khong mudn tao ra
su mau thuan giira
quyén co doi sbng
gia dinh va quyén
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Kinh nghiém mét sb qudc gia trén thé gidi vé phdp ludt chuyén déi gidi tinh
va bai hoc cho Viét Nam

Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

tr bac si da phau
thuat cia minh mot
chimg nhan v& viée
‘gigi tinh da duoc
thay ddi’ va (2)
thay d6i thé can
cudce.

Thé can cudc Ia
gidy to phap ly
dugc cap boi Uy
ban H¢ tich. N6 bao
gdm cac thong tin
nhu tén goi (tiéng
Hoa va tiéng Anh),
ngay sinh, gidi tinh,
noi sinh.

c6 ban dang ca
nhan. Nhiéu nguoi
¢6 thé xem ring
day 1a mot hinh
thirc thira nhan hon
nhan cung giéi vi
hai nguoi trong
quan h¢ nay da tré
thanh hai nguoi
cing giéi vé mat
phap ly.

Nhat
Bél’ll36

Lu4t Ri loan nhan
dang gi6i dat ra
nhimg tiéu chuin
khit khe, theo Diéu
3 thi (1) c4 nhan
phai  la  nguoi
truong thanh, (2)
khong két hon, (3)
khong c6 con (nhd),
(4) d trai qua phau
thuat dé khong con
myén sinh duc hodc
chtc nang sinh duc,
va (5) c6 co quan

Theo Pidu 3 cia
Luat rdi loan nhéan
dang gigi 2003,
viéc thura nhén gidi
tinh mong mubn
duogc giai quyét boi
mot ban an & Toa
Gia dinh. Toa nay
cd chuc ndng nhu
mot cong cu hanh
chinh, thuc hién
viéc kiém tra thong
tin va dua ra phan
quyét.

Ciac quan hé cé
trudce do:

Viéc
gidi
muén khoéng lam
anh hudng t6i tinh
trang quan hé va
cic quyén nhan
than, nghia vu va
trach nhi¢m da ton
tai  truéc  phén
quyét. Nghia 14,
nhiing quyén va

thra nhén
tinh  mong

136 Yuko Nishitani, The legal status of transsexual and transgender in
Japan, Intersentia, 2015.
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nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

sinh duc ngoai co
nét dic trung nhu
gidi tinh nguoc lai.

Do tudi  truong
thanh & Nhat Ban
duoc quy dinh tir
20 tudi, tuy nhién
tir 18 tudi da co thé
tiép can voi céc
diéu tri hodc-mén
(trong  mot  sb
truong hop nhit
dinh, c6 thé bat dau
tir 15 tudi). Co thé
phiu thuat dé cit bo
nguc tr 18 tudi.
Luat Y té Nhat quy
dinh ‘tré em trudng
thanh’ 1a nguoi co
thé hiéu duoc ban
chit va nhig hé
quéa cua cac didu tri

y t& (nhu phiu
thuat, truyén mau
hay bo thai).

Quy dinh v& viéc
khéng c6 con da
gdy ra nhidu tranh
cdi trong d6 co6 vu
kién vé& tinh hop
hién cua quy dinh
nay. Nam 2008,

nghia vu da cé vao
thoi gian trude sé€
tiép tuc ton tai.

Cac quan hé cé
sau do:

Tén va gidi tinh:
Sau khi Toa Gia
dinh ra phan quyét
thira nhén gioi tinh
mong mudn, ca
nhan ngay lap tic
duoc dbi xir nhu
giéi tinh phap ly
mong mudn cla
minh trong cac
quan hé phap luat,
trir khi ¢6 cac quy
dinh khac.

Pé thay doi tén, ca
nhan duoc yéu ciu
phai nop mot don
riéng toi Toa Gia
dinh, chi r6 minh
da c6 can cu phap
Iy cho viéc thay
doi.

Hoén nhén, nguoi
chuyén gi¢i da
dugc thira
giéi  tinh mong

nhan
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Quéc Pidu kién Thi tuc Hé qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi
tinh phap ly
quy dinh nay da mudn dugc doi xir
duoc sta  thanh trudc phap luat
‘khong c6 con nho’, nhu ding gidi tinh
v6i 1y giai rang dé minh mong mubn:
bao vé ‘trat ty gia ¢6 thé két hon hodc
dinh’ va loi ich tdt nhan con nudi theo
nhét cho tré em. nhu giéi tinh da
duoc thira nhan.
Viéc quy dinh
‘khéng con chuc Céc h¢ qua khac:
nang sinh duc’ da Nguoi chuyén giéi
dugc chinh sta nif-sang-nam  s¢€
rang tuyén sinh duc khong con dugc
van c6 thé ton tai bao vé nhu lao
nhung phai mét dong nir trong Luat
chuc nang, thong Lao dong nira,
qua cac bién phap nhung nguoi
nhu ding thude tri chuyén giéi nam-
ung thu, hoac chiéu sang-nit lai duogc
tia x-quang. Viéc ap dung cac quy
mét chirc ning nay dinh nay (trir mot
phai 1a vinh vién, s6 truong hop dic
khong thé  dao biét nhu thai san)
ngugc. Quy dinh
nay ciling bi chi
trich vé& tinh nhan
van cua no.
Singapore | Tinh trang phap 1y thanh vin hién tai ctia ngudi chuyén gi6i tai
137 Singapore c6 thé khang dinh don gian 1a: khong co gi ca, ngoai
trir nhitng chinh 1y ndm 1996 cua Hién chuong Phu nir. N6i mot
cach phuc tap hon, ciing nhu nhiéu nguyén thudc dia Anh khéc,

137

transgender in Signapore, Intersentia, 2015.
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nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién Thi tuc H¢ qua phap ly
dé duoc thay déi dé dugc thay doi cua viéc sau khi
gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi

tinh phap 1y

hé thong phap luat Singapore dugc ciu tao trén nén tang phap
luat thong luat cua Vuong qudc Anh.

Nam 1973, Singapore hop phap hoa phiu thuat chuyén déi gisi
tinh, ngudi da phiu thuat dugc cip thé cin cude va cac gidy to
phap 1y khac theo gidi tinh da chuyén ddi, nhung gidy khai sinh
dugc gilt nguyén. Va trong subt 20 nam, quy dinh nay dugc nha
nude nhan xét 1a khong c¢6 van dé gi ca. Tham chi Singapore con
tro thanh mot trong nhitng nude c6 trinh @6 phiu thuat chuyén
dbi gioi tinh t6t nht thé gidi.

An 18 Lim Ying v Hiok Kian Ming Eric nim 1991 14 nén tang
phap 1y dau tién vé tinh trang phap 1y va quyén hén nhan cua
ngudi chuyén gioi. Lim Ying 1a mot phu nir két hon véi Hiok tir
nim 1990, sau d6 Hiok tiét 16 minh da timg phau thuat chuyén
giéi vao nam 1987, vi vay hai ngudi khong thé trai qua dém tan
hén dugc. Ba Lim cho rang minh di bi lira d6i khi nghi rang
minh di két hon voi mot nguoi dan 6ng, va 18 ra ba s& khong két
hén néu biét nhu vay vi ba mudn ¢ con. Ba yéu cau tda tuyén bd
rang chua timg c¢6 quan hé hon nhan giita hai bén vi bi don vé co
ban 1a mot ngudi ¢ gi6i tinh sinh hoc 13 nit. Toa dd phan quyét
theo dting yéu cdu ciia ba Lim.

Su phan quyét nay c6 y nghia siu sic v6i nguoi chuyén gioi, vi
n6 c6 nghia 1a gi6i tinh phap 1y ctia nguoi chuyén gioi da khong
con dugc dap ung cho mét cude hon nhan cé hiéu luc. Tuy vay,
n6 dong thoi ciing dan t¢i mot tinh trang phap 1y hdn don. Nam
1996, Qudc hoi Singapore dd c6 sy can thiép thong qua Hién
chuong (Stra ddi) Phu nir, ring: “mot ngudi da trai qua phiu
thuat chuyén gidi s€ tao ra mot nhan than theo nhu gidi tinh ma
nguoi d6 da dugc xac dinh lai.”
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tinh mong mubn
can phai thoa man
cac didu kién: (1)
duoc chan doan la
‘ngudi chuyén gidi
chinh thac’, (2) it
nhit 20 tudi, (3) da
song it nhat 2 nam
trong gidi tinh ho
mong mudn va ¢6 y
dinh séng hét phan
doi con lai voi gioi
tinh  ho  mong
mudn, (4) di trai
qua phau thuat dinh
gidi, va (5) co6 dugc
su ung ho tu bd me
va gia dinh.

Thang 11/2008, Bo
No6i vu ban hanh
quyét dinh hanh
chinh )
0970066240, theo
d6, su thira nhan
gioi tinh phap ly la:
Nop mét ban khai
vé sy danh gia tim

cubec qudc gia la
nhitng gidy to co
ban dé ching minh
nhan than. Nhiing
gidy to khac nhu
gidy phép lai xe,
bang cap duoc cip
dya trén hai gidy to
phép ly nay. Tuy
nhién Ching nhan
Ding ky Ho khau &
Dai Loan, thiét 1ap
tor nam 1906 va cé
thé truy xudt toi
nam 1895, khong
gidng véi hukou &
Trung Qubc vén
ding dé quan 1y va
kiém soat sy di lai
cua nguodi dan. D
liéu trén hé thdng
diang ky ho khéu
duoc lién két s hoa
v6i tit ca gidy to
phap ly khac, vi vay
néu c6 thay ddi thi
co quan dang ky ho
khiu s& 14 noi dau

Quéc Pidu kién Thi tuc Hé qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi
tinh phap ly
Pai Truéc nam 2008, | O Pai Loan, Chung | Hon nhan: Dai
Loan'®® | nhitng nguoi mudén | nhan Ping ky Ho | Loan chua thira
duogc thira nhan gidi khidu va thé can nhin hoén nhén

cung gidi, mac du
nhiing thao
ngay cang tich cuc
hon. Nguoi chuyén

luan

gidi s& co thé két
hon mién 1a ho van
thoa man du kiéu
kién 1a két hon véi
nguoi cd gidi tinh
phap ly khac vai
gioi tinh phap ly
cua ho.

Nam 2013, hai
ngudi chuyén giéi
tr  nam-sang-nfr,
trong d6 chi c6 mot
nguoi di dang ky
thay d6i gioi tinh
Cuc Pbang ky hd
khau, da két hon
v6i nhau. Sau d6
nguoi con lai cling
dang ky thay doi
gioi tinh, co quan
nha nudc quyét
dinh v6 hiéu hoa
quan hé hén nhan

138 Chih-hsing Ho, The legal status of transsexual and transgender in
Taiwan, Intersentia, 2015.
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nguoi chuyén gidi trén thé gidi

Quéc Piéu kién Thi tuc H¢ qua phap ly
gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gisi
tinh phap 1y
Iy tr hai nha tdm | tién can lam trudc | ndy. Sau nhiing
thin hoc va ching | khi thay doi nhiing | tranh cdi, quyét

nhian y khoa ring
da hoan thanh phau
thudt bo cac co
quan sinh san (1)
ddi véi nit nit, bao
gdém nguc, tir cung
va budng tring, boi
mot bénh vién hodc
phong kham duogc
cong nhan; va (2)
ddi v6i nam, bao
gdbm duong vat va
cac tinh hoan, boi
mot bénh vién hodc
phong kham duoc
cong nhan.

Cubi cung, vao
Giang sinh nam
2014, Bo Noi Vu
quyét dinh loai bo
gidy chimg nhén
tim thin va phiu
thuat triét san ra
khoi didu kién dé
dugc thira nhan gidi
tinh mong mubn, ca
nhan trén 18 tudi
chi can nop don Ién
mot hoi dong, va
sau 6 thang sau xac
nhan lai yéu clu

thong tin gidi tinh
khac.

Khi ¢6 yéu cau thay
d6i thira nhan giGi
tinh phap 1y, Ma s6
Dinh danh Quéc gia
s& can duoc diéu
chinh béi Cuc Dang
ky ho khau. Ma sd
nay gdm 1 chit cai
tiéng Anh va 9 chir
s6 A Rap, chit cai
dau x4c dinh noi
sinh, con chir sb
dau xac dinh giGi
tinh — s6 1 1a nam,
s6 2 1a nit. Sau khi
mi sb cii dugc vo
hiéu, cac thong tin
lién quan nhu gidi
tinh, danh xung,
quan h¢ gia dinh
(anh/chi/em) sé

duoc stra d6i theo.

dinh nay duogc thu
hoi, quan h¢ giira
hai nguoi co gidi
tinh phap ly nlt nay
dugc coi nhu 1a su
két hop phap 1y.

Nghia vu quan su:
O Pai Loan nam
gigi tr 19-37 c¢o
nghia vy quan sy
bt budc. Viéc
khong phai trai qua
phau thuat ma van
c6 thé duoc thura
nhdn giéi tinh
mong mudn da day
lén tranh cii ring
n6 c6 thé dung dé
trén nghia vy quén
su. Phia nguoc lai
cho ring viéc bt
budc trai qua phau
thugt s&  khién
nhiéu ngudi mao
hiém trai qua
nhitng diéu tri y té
khong can thiét,
ton kém. Trong
thuc t& quy dinh
cia B0  Qude
phong: nhiing
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qua mét thu tuc
hanh chinh cho viéc
thira nhan gidi tinh
mong mudn, cdi bo
hoan toan céac thu
tuc tu phap trudc
d6. Cac diéu kién

gom:

- chiing minh minh
du 18 tudi, hodc ¢
thé ngoai 1& sém
hon néu dugc thong

Khi cac diéu kién
dugc  thoa
nhan vién cong
chuc s€ gui mot
thong bao téi co
quan bang ky Ho
tich noi ma gidy
khai sinh  duoc
ding ky ban dau.
Gi6i tinh mong
muén cung tén goi
méi  dugc  cong
nhan trén Pang ky

man,

Quéc Pidu kién Thi tuc Hé qua phap ly

gia/Vung dé duoc thay déi dé dugc thay doi cua viéc sau khi
lanh thd gidi tinh phap 1y gidi tinh phap ly dugc thay doi gioi

tinh phap ly
ciia minh dé duoc ngudi dugc chan
thira nhan gidi tinh doan boi bac si
phap ly mong ring nhan dang
mubn. gioi  tinh  khong
tring véi gioi tinh
khi sinh ra, chi véi
chan doén d6, da bj
loai ra khoi nghia
vu quan su. Vi vdy,
khong can phai
dugc thira nhan
giéi tinh tor nam-
sang-nit mai bi loai
ra khoi nghia vu
quén su.

Argentina | Theo Luidt Nhan | Viéc nop don dugc Piéu 13 Luat Nhan
139 dang gi6éi 2012, | thuc hién tai Cuc | dang gidi quy dinh
Argentina thong | Dan s6 Qudc gia. | ‘tAt ca quy chuan,

luat 1€ hay thu tuc
can trong
quyén con ngudi
dbi v6i nhan dang

ton

gidi. Khong c6 quy
chuém, luat 1¢ hay
thi tuc nao duoc
phép gidi han, han
ché, loai bo hay ap
Iuc 1én viéc thuc
hanh quyén véi
nhan dang gidi.
Viéc ap dung va

139 Laura Maria Giosa, Maria Victoria Schiro and Peter Dunne, The legal
status of transsexual and transgender in Argentina, Intersentia, 2015.
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nguoi chuyén gidi trén thé gidi

Quéc
gia/Vung
lanh tho

Piéu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

H¢ qua phap ly
cua viéc sau khi
dugc thay doi gisi
tinh phap 1y

qua mét dai dién
theo phap luét va sy
ddng ¥ cua tré phai
duoc tham vin &
moi thu tuc.

- yéu ciu néu 15 (a)
ca nhan dugc quy
dinh bao vé boi luat
hién tai, va (b) ho
mong mudn chinh
sira gidy khai sinh
va c¢6 mot thé can
cude qudc gia méi,
v6i cing ma sb ci,
véi tén méi néu co.

Luat méi da loai bo
tit ca cac diéu kién
nhu can thiép phiu
thuat, diéu tri hooc-
mén hay chan doan
phién muén giéi, va
le‘iy su tu nhan dang
cua ca nhan, dit
quyén xéac dinh giGi
tinh  vao  chinh
nguoi do.

Ho tich, lam co so&
dé cap thé can cudc
qudc gia da thé hién
thong tin  duoc
chinh sura.

dién gidi cac quy
chudn can ludn
phai theo hudng co
loi cho sy thuy

hudng quyén nay.’

Gidi

thira nhan ciia mot

tinh  dugc

nguoi khong lam
thay d6i hay chim
dut cac quyén va
nghia vu cua hay
v6i ca nhan do. Ma
s6 dir lidu Pang ky
ho tich van giit
nguyén va d6 moi
Ia can cur xac dinh
nhan than cia mot
nguoi.

Nam 2011,
Argentina hop
phéap hoéa hon nhan
cung gidi. Vi vay
khi gidi tinh cua
mot hay hai bén
dugc thay doi thi
quan h¢ hoén nhan
van khong thay
d6i. Tuy nhién
nhitng hé qua phap
ly 1&€n con céi thi
phuc tap va chua
duoc quy dinh rd
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Quéc
gia/Vung
lanh tho

Pidu kién
dé dugc thay doi
gidi tinh phap 1y

Thu tuc
dé dugc thay doi
gidi tinh phap ly

Hé qua phap ly
cua viéc sau khi
dugc thay doi gioi
tinh phap ly

rang. Mot vu viéc
& Salta gan day vé
hai ngudi chuyén
giéi mong mudn
chinh stra tén goi
méi cua minh trén
gidy khai sinh cua
nguoi con, da duoc
quyét dinh ring s&
giai  quyét bang
con dudng toa an.




Phu luc 2: Trich ludt cdc nwdc vé chuyén déi gidi

PHU LUC 2: TRICH LUAT CAC NUOC VE
CHUYEN POI GIOI

NHAT BAN

Nguon: http://law.e-gov.go.jp/htmldata/H15/H15HO111.html
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LUAT DPAC LE VE GIAI
QUYET TINH TRANG GIOI
TINH VOI NHUNG NGUOI
CO ROI LOAN NHAN DANG
GIOI (Luat s6 11 ngay
15/6/2003)

Bén cubi: 25/5 nim Heisei 23
(Hiéu luc)

Piéu 1: Luat nay diéu chinh vé
nhitng dic 1¢ trong viéc giai
quyét tinh trang giéi tinh véi
nhimg ngudi co réi loan nhan
dang gidi.

(Pinh nghia)

Piéu 2: Trong Luat ndy, “Ngudi
¢6 rdi loan nhan dang gi6i” duoc
hiéu 1a mot ngudi ma gidi tinh
sinh hoc dugc xac dinh rd rang,
nhung co su khang dinh chic
chan rang vé mit tam 1y ho thudc
vé gi6i tinh nguoc lai” (sau day
goi 1a “Gidi tinh nguoc lai”), va
¢ ¥ dinh vé ca mit co thé 1an x4
hoi dé tré thanh Gidi tinh nguoc
lai, da nhan dugc hai chiing nhan
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va bai hoc cho Viét Nam

HIFEICAT O T2 DI BE 7R
ik M Ok 2= 95 AL
FOERMO—RIZTRD B
TWADEFH RIS X
IToZ2EB—HLTnDH b
DA,

tr bac si c6 kinh nghiém va
chuyén moén cung thong nhat véi
nhau.

TRUNG QUOC

Ngudn:  http://www.moh.gov.cn/mohyzs/s3585/200911/44592.s-

html
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Tiéu chuan Quan 1y k¥ thuat
phau thuat chuyén doi gigi tinh

(Thtr nghiém)

Dé chuan héa k¥ thuat phiu thuat
chuyén gi6i trong kiém tra va
Ung dyng lam sang, dam bao chat
luong y té va an toan y té, ché
dinh dya vao céc tiéu chuin [k¥
thuat nay]. [La] cac tiéu chuin
can cir dé cac co quan kiém tra
ky thuat ddi véi cac co so y té
[n0p don] xin Ung dung 1am sang
k¥ thuat phau thuat chuyen gidi
dua vao tién hanh kiém tra, [13]
cac yéu cau tbi thiéu cho cac co
sO y té va bac si thyc hién phau
thuat chuyén gidi.

Céc tiéu chuan phiu thuft
chuyén gidi nay, 1a phuong phap
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ngoai khoa chinh hinh [hudng
dan] qua d6 (t6 chirc ciy ghép va
tai tao khi quan) cho phép bénh
nhan chuyén d6i gidi tinh sinh 1y
phu hop véi gidi tinh tdm ly cua
ho, d6 14 cét bo bo phan sinh duc
nguyén gbc va tai tao giéi tinh
moi cua co quan sinh duc trén co
thé va gi6i tinh thi hai [tha cap].
PHAN L CAC YEU CAU CO
BAN POI VOI CO SO Y TE

I. Cosoy té thuc hién ky thuat
phau thuat chuyén gidi phai phu
hop v6i chlic nang va nhiém vu
cua minh.

II. La bénh vién da khoa hoac
bénh vién chinh hinh tuong
duong cap 3 [trd 1én], duoc Ban
Stic khoée hanh chinh (B/EFTE
#5177 ) chap thuan dang ky
chuyén khoa kham va diéu tri
ngoai khoa chinh hinh.

[II. Bénh vién thiét 1ap céac bién
phap quan 1y, trién khai hoat
dong binh thuong theo cac
phuong dién y hoc, phap ludt,
dao duc,... boi cac chuyén gia
hop thanh Uy ban dao duc vé ky
thuat phiu thuat chuyén gi6i tmg
dung lam sang.

IV. Ngoai khoa chinh hinh.

1. Thuc hién [phau thuat] ngoai
khoa chinh hinh trén 10 nam, hon
20 giuvong bénh, co6 co s viing
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chic cho cong viéc [phiu thuit]
ngoai khoa chinh hinh.

2. C6 kha nang tu hoan thanh cac
ky thuat ngoai khoa chinh hinh,
bao gém ca tai tao ndi tang va
ghép mo.

3. Phong cua bénh nhan phai tao
thuan loi cho viéc bao vé su
riéng tu va qua trinh tri li€u tam
ly cua bénh nhan phau thuat
chuyén gii.

V. C6 it nhit hai (02) bac si
duong chirc cia bénh vién c6 du
nang luc vé ky thuat phau thuat
chuyén gi6i tng dung l1am sang,
c6 kinh nghiém va kién thic lién
quan dén phiu thuat chuyén gi6i
va dugce dao tao vé ky ning va
sat hach phu hop, viéc thuc hién
phdu thuat chuyén gidi twong
ung phu hop véi nhan vién ky
thuat [thudc céc] chuyén mon
khac.

PHAN II. CAC YEU CAU CO
BAN BOI VOI NHAN VIEN

I. Thanh phan chinh ctia nhom
phau thuat 1a cic bac si ngoai
khoa chinh hinh, khi can thiét ¢6
thé c6 su tham gia cua bac si
phong khoa khac c6 lién quan.

II. Nguoi phu trach [thuc hi¢n]:
c¢6 “chimg chi hanh nghé béc si”
cua bénh vién noi [bac si] lam
viéc, hanh nghé trong linh vuc
ngoai khoa chinh hinh, gilt chirc
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vu tor phé chu nhiém tr¢ 1én véi
trinh do chuyén moén va ky thuat
cao; tham gia vao coéng viéc
ngoai khoa chinh hinh 1am sang
trén 10 ndm, trong d6 c6 hon 5
nam kinh nghiém tham gia phau
thuat chuyén giéi lam sang, da
hoan thanh doc 1dp hon 10
truong hop tai tao lai by phan
sinh duc.

III. Tro ly thir nhat: tham gia vao
cong viéc ngoai khoa chinh hinh
lam sang cua bac si ngoai khoa
chinh hinh trén 5 ndm, hoac cac
bac si diéu tri chinh trd 1én cua
phong khoa khac c6 lién quan cé
trinh d¢ chuyén mon va ky thuat
cao.

PHAN TII. CAC YEU CAU CO
BAN VE QUAN LY KY
THUAT

[. Tudn theo cic chudn muc va
quy trinh thao tac k¥ thuat
thudng dung vé ngoai khoa chinh
hinh ciing nhu [khoa hoc] kham
chira bénh c6 lién quan.

II. Trinh tu thyc hién phau thuat
chuyén gidi: cit bo bd phan sinh
duc, tao hinh la phén chinh cua
phiu thuat chuyén gidi, bat cu
qua trinh phau thuat thay do6i gisi
tinh thir hai nhat dinh phai sau
khi cit bo tuyén sinh duc hoic
dugc thyc hién dong thoi voi
phau thuat cit bo tuyén sinh duc.
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ML Yéu cdu vé cac tai liéu bénh
nhan phai cung cdp va cac diéu
kién phai dugc dap ung trudce khi
phau thuat:

1. Céc tai liéu bénh nhan phai
cung cap trudc khi phau thuat:

(1) Chirng nhan bénh nhén khong
c6 tién 4n tién su cuia cong an dia
phuong.

(2) C6 chimg nhan chan doan
bénh [c6] thién hudng thay do6i
cia bac si khoa tdm than, va
chung nhan khong c6 céc trang
thai tdm than bat thuong khac;
duoc chuyén gia tam 1y hoc kiém
tra, chung nhan c6 tam 1y dinh
huéng tinh duc dbi véi nguoi
khac gidi, khong c6 bién thai tim
1y khac.

(3) [Ban than] Bénh nhan yéu
cau phiu thuat bang van ban [bao
cdo] kém theo [c4c] ban cong
chung.

(4) Bénh nhan cung cap [tai liéu]
chirng minh da thong bao cho cac
thanh vién gia dinh ké hoach
thuc hién phiu thuat chuyén giéi
c6 lién quan.

Cac tai liéu trén phai dugc dua
vao ho so bénh nhan.

2. Céc diéu kién bénh nhan can
phai dap ung trudc khi phau
thuat:
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(1) DBbi voi yéu cau chuyén gisi
phai lién tuc it nhat 5 nam, va
qua trinh [yéu cdu] khong duoc
1ap di lap lai.

(2) Trudc phau thuat da tiép nhan
tri liéu tam ly, tam than hon 1
nam trd 1€n va khong cé két qua.

(3) Khong ¢ trong trang thai
[/tinh trang] hon nhan.

(4) Po tudi trén 20 tudi, 1a nguoi
day du nang lyc hanh vi dan su.

(5) Khong c6 [ching nhan]
chong chi dinh phau thuat.

IV. Truéc khi thyc hién phau
thuat chuyén gi6i, bac si phau
thuét phai cho bénh nhan biét day
da vé muc dich phau thuat, nguy
co phau thuat, theo do1 diéu tri
sau phau thuat, nhitng van dé can
cha ¥, cac bién chimg co thé xay
ra va bién phap phong ngura, hau
qua cua phau thuat chuyén gidi,
va ky cam két dong y.

V. Quén 1y bénh vién.

1. Trude khi thuc hién phau thuat
chuyén gi6i can théng qua Bénh
vién va Uy ban dao duc [cua
bénh vién] déng ¥, sau khi duoc
chap thuan méi thuc hién.

2. Sau khi hoan thanh mdi truong
hop phéu thuat chuyén gidi, cac
thong tin c6 lién quan tuong Ung
theo quy dinh ndp tai Ban Stic
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khoe hanh chinh.

3. Sau khi loai bé by phan sinh
duc, dua di kiém tra bénh 1y, bd
phan [/td chirc] khac giam sat
tinh hinh dwa di kiém tra bénh 1y.

4. Sau phdu thuat chuyén gidi,
bénh vién cép cho bénh nhan
ching nhan khadm chira bénh co
lién quan, dé bénh nhan tién hanh
[thuc hién] céc thu tuc phap 1y co
lién quan.

5. Nhén vién y té can ton trong
quyen riéng tu cua bénh nhan.

VI. Dé phét trién [hoat dong]
phau thuét chuyen gidi cua cac
Co SOy té can thiét 1ap va kién
toan hé thong theo ddi sau phau
thuat chuyén gidi, theo quy dinh
[vé] tién hanh theo ddi, ghi chép
[luu trit ho so].

VIL Céc co so y té va cac bac si
theo quy dinh dinh ky chiu sy xet
duyét [klem tra] nang luc vé k¥
thuat phau thuat chuyen gidi ung
dung lam sang, gom chon lya ca
bénh, ti 1& phﬁu thudt thanh cong,
cac bién chimg nghiém trong, ca
bénh tir vong, tinh huéng dan toi
su cd diéu tri, quan ly bénh nhan
sau phiu thuét, chat luong cudc
séng ctia bénh nhan, chét luong
[hé théng] theo ddi tinh hinh va
lich str bénh an [bénh nhan].




Phu luc 2: Trich ludt cdc nwdc vé chuyén déi gidi

HONG KONG (TRUNG QUOC)
Ngudn: http://www.immd.gov.hk/eng/faq/faq_hkic.html

Generally speaking, persons
who have received different
forms of treatments Dby
professional psychiatrists and
clinical psychologists, including
psychotherapy, hormonal
treatment and real-life
experience of the chosen gender
role for a period of time may be
recommended for sex re-
assignment surgery (SRS).

Persons who have undergone
the above treatments and have
completed SRS should follow
the below procedures and
submit application together with
the relevant supporting
documents to reflect their
change of sex on their identity
cards:

(a) produce a medical proof
which should indicate that the
following  criteria for the
completion of SRS are met:

(1) for sex change from female
to male

removal of the uterus and

ovaries; and

construction of a penis or some
form of a penis;

V& co ban, nhitng nguodi da
nhan céc hinh thuc didu tr
khac nhau boi cac chuyén gia
tim than hoc va chuyén gia
tam 1y, bao gdm liéu phap tim
than, diéu tri hodc-mon va trai
nghiém doi séng that theo vai
tro gidi da chon trong mot
khoang thoi gian ¢ thé dugc
chi dinh thuc hién phau thuat
chuyén ddi giéi tinh. (CDGT)
Nhitng nguoi da trai qua cac
diéu tri trén va di hoan thanh
phiu thuat CDGT can thuc
hién céc thu tuc sau va guri hd
so cung voi cac gidy to bo
sung khac dé thay doi thong tin
gidi tinh trén gidy to tly than:
(a) gidy to y té chimg minh
rang nhitng diéu kién cua viéc
hoan thanh phau thuat CPGT
da duoc thuc hién:

(1) chuyén giéi tir nir sang
nam

khong con tir cung va budng
trirng; va

tao hinh mét duong vat hodc
gidng nhu mot duong vat;

(i1) chuyén gi6i tr nam
sang nir

khong con duong vat va cac
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(i1) for sex change from male
to female

removal of the penis and testes;
and

construction of a vagina;

(b) In general, the medical proof
should be produced by the
doctor who performed the SRS
in accordance with the criteria
as set out above;

(c) If the SRS was performed
outside Hong Kong, the medical
proof should carry the doctor’s
medical qualification, place
where the medical qualification
is obtained and other contact
information of the doctor;

(d) Where there are difficulties
in obtaining the relevant
medical proof from the doctor
who performed the SRS outside
Hong Kong, the applicant may
request a Hong Kong registered
doctor to give an assessment on
the SRS that has been
undergone;

(e) Please refer to the sample
medical certificates which are
available through the following
link.

Sample medical certificate for
registered doctors practising in
Hong Kong

tinh hoan; va

tao hinh am dao;

(b) Vé co ban, gidy to
chtrng minh y té phai duoc cip
béi bac si da thuc hién ca phﬁu
thuat CBGT theo ding véi cac
diéu kién néu ra ¢ trén;

() Néu viéc phau thuat
CDGT duoc thuc hién ¢ ngoai
Hong Kéng, gidy to ching
minh y té phai duoc nop kém
v6i gidy to thé hién bang cap
trinh d0 y té cta bac si, noi
cip va cac thong tin lién lac
khéac cua bac si.

(d) Trong truong hop cé
kho khin trong viéc 1dy duoc
céc gidy to chimg minh y té c6
lién quan tu bac si da thuc
hién phau thuat CDGT & ngoai
Hong Kong, ngudi nop don co
thé yéu cau mot bac si co ding
ky ciia Hong Kong thyc hién
mot danh gid vé viée CDGT
da duoc thuc hién;

(e) Xin tham khao cac mau
gidy chimg nhan y té theo
duong dan sau.

Mau gidy ching nhan y té danh
cho bac si c6 dang ky hanh
nghé & Hong Kéng.

MaAu gidy chirng nhan vy té danh
cho bac si hanh nghé & ngoai
Hong Kong.

Cac gidy to ching minh y té
khac dugc s dung bdi ngudi
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Sample medical certificate for
doctors practising outside Hong
Kong

Other forms of medical proof
used by medical practitioners
may also be accepted when the
relevant information supporting
the application is contained; and

(f) Upon receipt of the relevant
documents, consideration will
be given to whether to allow
amendment of the personal
particular  sought by an
applicant having regard to the
particular circumstances of the
case.

Notes to applicants:

1. Further information may be
required for processing the
applications depending on
case circumstances.

2. To ensure consistency in
identity  documents  and
avoid possible
inconveniences, the
applicant may be required to
make corresponding
changes to other identity
documents  (e.g.  travel
documents) as necessary.

hanh nghé y t& c6 thé
duoc chép nhan, néu cac thong
tin c6 lién quan hd trg cho
nguoi ndp don dugc dinh
kém; va
()  Khi tiép nhan cac gidy
to co lién quan, viéc xem xé&t
quyét dinh chép thuan cac
thay d6i do c4 nhan dé xuét s&
dugc can ctr vao nhiing trudng
hop cu thé cua vu viéc.
Luu y v6i nguoi ndp don:
1. Céc thong tin khac co
thé dugc yéu cau trong qua
trinh xur ly dya trén céc truong
hop cu thé.
2. Dé dam bao tinh thong
nhit cua gidy to ty than va
tranh cac bat tién c6 thé xay ra,
ngudi ndp don c6 thé duoc yéu
cau c6 trach nhiém phai thay
d6i cac gidy to khac (vi du ho
chiéu) néu can thiét.
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HAN QUOC
Ngudn:

http://glaw.scourt.go.kr/wsjo/gchick/sjo330.do?contld=1862314&
g=&ng=&w=yegu&section=yegu _title&subw=&subsection=&su
bld=2&csq=%7byegu_no idx:346%7d&groups=2,7&category=
&outmax=1&msort=&onlycount=&sp=&d1=&d2=&d3=&d4=&
d5=&pg=2&p1=&p2=&p3=10&p4=&p5=&p6=&pT7=&p8=&p9=
&pl0=&p11=&p12=&sysCd=&tabGbnCd=&saNo=&joNo=&la
wNm=&hanjaYn=N&userSrchHistNo=&poption=&srch=&range
=&daewbyn=N&smpryn=N&tabld=&save=Y &bubNm=#148955

9692839
ST &I Huéng dan giai quyét cac don
NYREEGIIAI-AIA S yéu cau chuyén doi gioi tinh
A2 2] K| & Stra dﬁi’ngé,y 5/1?/2.011‘ (Th?O
MA 2011, 12. 5 bang ky Quan hé gia dinh s0

' 346, thi hanh ngay 5/12/2011
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thay doi thong tin ho tich theo
Diéu 104 ciia Pang ky Quan hé
gia dinh, dé thay doi gioi tinh
trong glay khai sinh ¢ ho tich.
Van dé duoc giai quyét bao gdm
tiép nhan va diéu tra cta toa an,
va chimg nhén nguoi di chuyén
d6i gioi tinh.

Diéu 2: Pham vi ap dung

1. Huéng dan nay 4p dung khi
ngudi c6 yéu cau thay d6i thong
tin gioi tinh trén ho tich (sau day
goi la “Nguoi yéu caw’ ’) nop
don yéu céu trén co s rang ho
da trai qua phau thuat chuyén
gi6i theo gidi tinh mong mubn
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(sau day goi 1a “Nguoi chuyén
gi6i”)

2. Huéng dan nay khong ap
dung vo1 ngudi c6 sy khong
ddng bo giita ba yéu t6 nhiém
sdc thé, co quan sinh duc trong
va co quan sinh duc ngoai. (...)
Diéu 3: Ho so yéu cau

1. Nguoi yéu cau can dinh kém
céc ho so sau theo Piéu 9, Poan
1 cia Luat Thu tuc hanh chinh:
a. Giéy chuing nhén hg tich va
thé cong dan.

b. Gidy chimg nhén y té ctia hai
hay nhiéu hon bac si tim than
chan doan Nguoi yéu cau véi
chting phién mudn gidi.

c. Mot khang dinh ctia bac si
phau thuat chuyén gidi rang
Ngudi yéu cau ¢ co quan sinh
duc ngoai gidng véi gidi tinh
nguoc voi gidi tinh khi nguoi do
sinh ra ho#ic da trai qua phau
thuat chuyén ddi giéi tinh. Néu
phau thuat duoc 1am & nude
ngoai, gidy két qua phau thuat
can dugc dinh kém véi gidy
chimg nhan y té tir bac si phau
thudt hay san khoa trong nudéc.
d. Mt ching nhén tir chuyén
gia xac nhan Nguoi yéu cau
khong con khéa ndng sinh san
hoic khong c6 kha nang hoi
phuc lai kha néng sinh san cti
trong tuong lai.

e. Hai hodc nhiéu hon ngudi
quen biét chimg minh vé qua
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trinh phat trién, sinh séng cta
Ngudi yéu cau, bao gom: (i)
moi quan hé ca nhén c6 lién
quan td1 nhan thac gidi tinh cia
Ngudi yéu cau, tir thoi thiéu nhi,
vi thanh nién té1 trudng thanh,
(ii) Nguoi yéu cau da séng theo
gid1 tinh nguoc voi gioi tinh khi
sinh ra m§t khoang thoi gian
trude khi ho thuc hién phau
thuat chuyén doi gidi tinh, va
hoan toan hai 10ng sau khi séng
véi gi6i tinh sau khi dugc phau
thuat chuyén doi giéi tinh.

f. Thu dong y cua cha me.

2. Ngudi tiép nhan ho so ¢ Toa
an kiém tra cac van ban ¢ muc 1
trén da day du ‘hay chua va yéu
cau bo sung neu thiéu.

Diéu 4: Yéu cau thém

Tda an, khi thu 1y ho so, ¢ thé
yéu cau dé lam 5 thém cac
thong tin néu can thiét.

Piéu 5: Xem xét ctia tda an

1. Toa an s€ dat cau hoéi véi
Ngudi yéu cau.

2. Néu toa 4n nghi ngd vé tinh
xéc thuc cia bat ky gidy to nao
trong hd so nhu cac gidy chung
nhan y té, toa an c6 thé yéu cau
mot hoi déng y khoa duoc
chimg nhan cho ¥ kién vé cac
gidy to nay.

3. Viéc dit cau hdi s€ khong bi
tlet 16. Tuy nhién toa an co thé
cip quyén cho ngudi c6 lién
quan tham gia phién xem xét.
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Diéu 6: Diéu kién xem xét

Toa 4n s& xem xét cac diéu kién
sau dé quyét dinh c6 xtr 1y yéu
cau hay khong.

1. Ngudi yéu cau cb qudc tich
Han Qudc, tir d 20 tudi, va
khong dang két hon hay cé con
nho.

2. Ngudi yéu cau khong phai 1a
nguoi khong dong bd gitra ba
yéu t6 nhiém sic thé, co quan
sinh duc trong va co quan sinh
duc ngoai.

3. Ngudi yéu cau da trai qua
diéu tri tam 1y va liéu phap thay
thé hodc-mon trong mot thoi
gian déng ké, nhung van muén
thyc hién phau thuat chuyén
gi61, dudi sy danh gia cua mot
bac si c6 chuyén mon.

4. Ngudi yéu cau khong con kha
nang sinh san hodc khong co
kha nang hoi phuc lai kha ning
sinh san cii trong twong lai.

5. Nguoi yéu cau khong loi
dung muc dich chuyén do6i gioi
tinh trong céac truong hop dac
biét vi muc dich xam hai loi ich
cua nguoi khéac.

(..)
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DAI LOAN

Ngudn: http://www.moi.gov.tw/files/law_file/0971107-1.doc

NEBGR

PESCHHA - PEERE 97 4 11
A3H
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0970066240 &
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Bo Noi vu

Ngay ban hanh: Trung Hoa
Dan quoc nam tha 97, ngay 3
thang 11

S4 hiéu van ban: 0970066240

Vé viéc co quan ho tich giai
quyét hd so thay doi gidi tinh,
can cac yéu cau sau:

1. V6&i nguoi chuyén gidi
ndp don dé dugc cong nhén 1a
nguoi nit chuyén sang nam, ho
phéai trinh hai chimg nhén tu
bac s co chuyén mén vé tim
than, ciing nhu chung nhan
dugc cap boi co quan y té duoc
cap phép rang ca nhan nay da
hoan thanh phéu thuat loai bo
co quan sinh duc nir, gdm nguc,
tir cung, budng trimg.

2. Véi nguoi chuyén gisi
ndp don dé duoc cong nhan 1a
ngudi nam chuyén sang nir, ho
phai trinh hai chung nhan tu
béac si c6 chuyén mén vé tim
than, cing nhu ching nhén
dugc cap boi co quan y té duoc
cap phép rang ca nhan nay da
hoan thanh phau thuat loai bo
co quan sinh duyc nam, gém
duong vat va tinh hoan.
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CROATIA

Tén luat: Urbroj/Regulation: 534-10-1-2-1/2-14-10
Nguon: http:/narodne-novine.nn.hr/clanci/sluzbeni/2014 11 13-

2 2487.html

PRAVILNIK

O NACINU
PRIKUPLJANJA
MEDICINSKE
DOKUMENTACIJE TE
UTVRPIVANJU UVJETA 1
PRETPOSTAVKI ZA
PROMJENU SPOLA ILI O
ZIVOTU U DRUGOM
RODNOM IDENTITETU

Clanak 1.

(1) Ovim Pravilnikom
propisuje se nacin prikupljanja
medicinske dokumentacije za
donoSenje misljenja
Nacionalnog zdravstvenog
vije¢a o promjeni spola ili o
zivotu u drugom rodnom
identitetu te utvrdivanje uvjeta
1 pretpostavki za promjenu
spola ili Zivot u drugom
rodnom identitetu.

(2) Izrazi koji se koriste u
ovome Pravilniku, a koji imaju
rodno znacenje, bez obzira na
to jesu li koriSteni u muSkom
ili zenskom rodu, obuhvadaju
na jednak na¢in muski i zenski

QUY PINH

Vé viéc thu thap gidy to y té
va xac dinh cac khai niém va
diéu kién cho viéc chuyén doi
gi¢i tinh thanh mot giéi tinh
khac

Piéu 1.

(1) Thong tu nay quy dinh viéc
thu thap cac gidy to y té dé lay y
kién Hoi dong Stc khoe Qudc
gia vé viéc thay doi gi6i tinh va
xac dinh cac khai niém diéu
kién cho viéc chuyén doi gisi
tinh thanh mdt gii tinh khac.
(2) Trong Thong tu nay, “gioi”
dugc hiéu 1a bao gom gidi nam
va nit, trr khi dugc dung véi
nghia nam tinh hay ni tinh.

I. THU THAP CAC GIAY TO
Y TE

Diéu 2.

(1) Viéc thu thap cac gidy to y
té va xac dinh cac khai niém va
diéu kién cho viéc chuyén do6i
giéi tinh thanh mot gidi tinh
khac duoc dua trén:

- Nguyén tac bao v¢ quyén con
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rod.

I. NACIN PRIKUPLJANJA
MEDICINSKE
DOKUMENTACIE

Clanak 2.

(1) Prikupljanje medicinske
dokumentacije i utvrdivanje
uvjeta 1 pretpostavki za
promjenu spola 1 Zzivota u
drugom rodnom identitetu
temelji se na:

— nacelu humanosti zaStite

prava pacijenata,

— nacelu zaStite dobrobiti 1
prava djeteta,

— nacelu zabrane
diskriminacije,
— mnafelu zaStite tajnosti
osobnih podataka.

(2) Nijedna osoba ne smije biti
prisiljena na podvrgavanje
medicinskim postupcima,
ukljucujuéi kirurSku
prilagodbu spola, sterilizaciju
ili hormonsku terapiju, kao
uvjet za priznanje promjene
spola ili zivota u drugom
rodnom identitetu.

[...]
Clanak 3.

(1) Podnositelj zahtjeva za
izdavanje rjeSenja o upisu

nguoi,
- Nguyén tac bao v¢ loi ich cua
tré em,

- Nguyén tic khong phan biét
doi xu,

- Nguyén tic bao vé quyén riéng
tu ve thong tin ca nhan.

(2) Khong ai bi ép budc phai
trai qua cdc can thiép y té, bao
gdbm phdu thuat chuyén gidi,
triét san hay liéu phap hoodc-
mén, nhu 1a diéu kién dé duge
thira nhan viéc chuyén doi gioi
tinh theo giéi tinh mong mudbn
cuia minh.

[...]

Diéu 3.

(1) Viéc np ho so thay doi givi
tinh trong giay khai sinh s€ can
co Y klen Hoi dong suc khoe
qudc gia vé viéc chuyén dbi gio1
tinh theo giéi tinh mong muodn.
(Sau day goi tat la Y kién Ho1
dong suc khoe quoc gia) [...]
Diéu 4.

(1) Viéc nop ho so theo Piéu 3
cua Thong tu nay, nguodi ndp
don duoc yéu cau ndp cing cac
gidy to y té duoc quy dinh theo
Thong tu nay.

(2) Néu nguoi nop hd so la
nguoi thanh nién, can phai ndp
cac gidy to y té sau:
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promjene spola u maticu
rodenih, obvezan je uz zahtjev
priloziti Misljenje
Nacionalnog zdravstvenog
vije¢a o promjeni spola ili o
zivotu u drugom rodnom
identitetu (u daljnjem tekstu:

Misljenje Nacionalnog
zdravstvenog vijeca).

[...]

Clanak 4.

(1) Uz zahtjev iz clanka 3.
stavka 3. ovoga Pravilnika,
podnositelj zahtjeva je
obvezan priloziti medicinsku
dokumentaciju 1 misljenja, koji
su propisani ovim
Pravilnikom.

(2) Ako je podnositelj zahtjeva
punoljetna osoba, obvezna je
uz zahtjev priloZiti sljedecu
medicinsku dokumentaciju:

— MisSljenje/nalaz  doktora
medicine specijalista
psihijatrije,

— Misljenje/nalaz  doktora
medicine specijalista
endokrinologije i
dijabetologije,

te Misljenje klini¢kog

psihologa 1 IzvjeS¢e nadleznog
centra za socijalnu skrb o
osobnim 1 obiteljskim
prilikama.

— Y kién cua bac si chuyén
nganh tam than,

— Y kién cua bac si chuyén
nganh noi tiét, va

— Y kién cta chuyén gia tam ly
va bdo cdo cua trung tam phuc
lgi xa héi vé hoan canh gia dinh
va ¢4 nhan cua nguoi ndp ho so.

(3) Néu nguoi ndp ho so la tré
em, can phai ndp cac gidy to'y
te sau:

— Y kién cua bac si chuyén
nganh tam than tré em va vi
thanh nién.

— Y kién cua bac si chuyén
nganh than kinh nhi khoa,

— Y kién cua bac si chuyén
nganh nhi khoa,

— Y kién cua chuyén gia tam ly
c6 kinh nghiém trong linh vuc
tam 1y tré em va bao cdo cua
trung tdm phuc lgi xa hoi vé
hoan canh gia dinh va cd nhan
cua nguoi ndp ho so.

[..]
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(3) Ako je podnositelj zahtjeva
dijete, roditelji ili skrbnik
djeteta, obvezno je uz zahtjev
priloziti sljede¢u medicinsku
dokumentaciju:

—  MiSljenje/nalaz  doktora
medicine specijalista djecje i
adolescentne psihijatrije,

— Misljenje/nalaz  doktora

medicine specijalista
pedijatrijske endokrinologije,

— Misljenje/nalaz  doktora
medicine specijalista
pedijatrije,

te Misljenje klinickog

psihologa s iskustvom na
podrucju djecje psihologije 1
Izvjes¢e nadleZznog centra za
socijalnu skrb o osobnim i
obiteljskim prilikama.

[...]

CONG HOA SEC

Tén luat: Civil Code, Act 89/2012
Nguon:http://www.czechlegislation.com/en/89-2012-sb

§ 29
Changing gender

(1) man sex change surgery

Diéu 29
Thay d6i gi6i tinh

(1) Viéc chuyén dbi gidi tinh
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occurs while blocking the
conversion of reproductive
function and sexual organs. It
is understood that changes sex
on the day specified in the
certificate  issued by the
provider of health services.

(2) Changing gender does not
affect the personal status of a
person or to his personal and
financial status, marriage or
registered partnership shall
cease to exist. The obligations
and rights of men and women
whose marriages have
disappeared, a common child
and their property rights and
obligations in the period after
the dissolution of marriage
shall apply mutatis mutandis to
the rights and obligations of
divorced parents of a child and
their property rights and
obligations at the time of the
divorce, court decide, even
without the proposal, how each
of the parents of the future
common child care.

cia mot nguoi 1a khi ngan can
chtrc nang sinh san va hoat dong
cua co quan sinh duc. Viéc
chuyén doi gi6i tinh duoc bat
dau ké tir ngay ghi trén gidy
chimg nhin cip bdi co quan
dich vy y té.

(2) Chuyén dbi gi6i tinh khong
lam thay doi tinh trang nhéan
than cua mot ngudi hay nhing
tinh trang tai chinh. Hon nhan,
chung séng co6 ding ky budc
phai chdm dut. Quyén va nghia
vu cua nguoi trong hon nhan sé
chAm dut, con cai va tai san
chung cua ho s€ 4p dung tuong
ty nhu quyén va nghia vu cia
cac cdp doi ly di. Toa an sé
quyét dinh, tham chi khi khéng
co dé nghi, vé viéc cham soc
dtra tré trong tuong lai.

DAN MACH

Tén luat: Lov 752/2014, Motion to Amend the Act on the
(Danish) Civil Registration System

Nguén:

https://www.retsinformation.dk/forms/r0710.aspx?id=163824
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Lov om @ndring af lov om Det
Centrale Personregister

§1

I lov om Det Centrale
Personregister, jf.
lovbekendtgorelse nr. 5 af 9.
januar 2013... foretages

folgende @ndringer:

1.1§ 3indsettes efter stk. 5
som nyt stykke:

»Stk. 6. @konomi- og
Indenrigsministeriet tildeler
efter skriftlig ansegning nyt
personnummer til en person,
som oplever sig som tilherende
det andet kon. Tildeling af nyt
personnummer er betinget af, at
den pageldende afgiver en
skriftlig erklaering om, at ensket
om nyt personnummer er
begrundet i en oplevelse af at
tilhere det andet kon, og at den
pagaeldende efter en
refleksionsperiode pad 6 méneder
fra ansggningstidspunktet
skriftligt bekrafter sin
anspgning. Det er endvidere en
betingelse, at den pageldende
pa ansegningstidspunktet er
fyldt 18 ar.«

Stk. 6 og 7 bliver herefter stk. 7
og 8.

Luat sira d6i Luat Pang ky ho
tich

Diéu 1:

L}lét Dang ky ho tich, hay Luat
soO 5 ngay 9 thang 01 ndm
2013... duoc stra do1 nhu sau:

1. Thém vao sau doan 5 cua
Phan 3 nhu sau:

“Poan 6: BO Tai chinh va Noi
vu sau khi nhan duoc van ban
yéu cdu, cung cdp mot mi sb
an sinh xd hoi moi cho cd nhan
tur nhn minh thudc vé gioi
tinh khac. Viéc cdp mi sd an
sinh x3 hoi méi 1a diéu kién
clia mot vin ban tuyén bd rang
ngudi nop don cam thdy minh
thudc vé gidi tinh con lai. Sau
mot khoang thoi gian 6 thang
ké tir ngay nop don, nguoi nop
don, x&c nhan lai mong mudn
clia minh bang van ban. Mot
diéu kién khac nira 1a nguoi
nop don phai du 18 tudi vao
thoi diém nop don.
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ESTONIA

Tén luat: General Requirements on Medical Procedures for the

Change of Gender

Ngudn: https://www.riigiteataja.ce/akt/91001

1. Isiku  soolise  kuuluvuse
otsustamiseks ja soovahetuseks
vajalike  arstlike  toimingute
sooritamiseks on vajalik:

1) isiku  sellekohane
Sotsiaalministeeriumile;

avaldus

2) sotsiaalministri
moodustatud arstliku
ekspertiisikomisjoni otsus
soovahetuse voimalikkuse
kohta.

2. Arstlik  ekspertiisikomisjon
lahtub oma otsuse tegemisel
alljargnevate tingimuste
esinemisest soovahetuse
taotlejal:

poolt

1) transseksuaalse  identiteedi
esinemine anamneesis vihemalt

kaks aastat enne otsuse
tegemist;

2) pstihhiaatri otsus, mis
vélistab soovahetamise soovi
tingituse pstitihikahéirest;

3) geneetilise uuringuga

kinnitatud kromosomaalse ja
gonaadisoo kokkulangevus.

Picu 1. Nhing diéu kién sau
day can dugc dap ung:

1) Céa nhén gui don to1 B Cac
Van dé xa hoi;

2) Mot hoi dong chuyén gia y
khoa cta B§ s€ dua ra quyét
dinh.

Piéu 2. Quyét dinh cua Hoi
dong dugc dua ra néu dap mg
duogc cac yéu td sau:

1) Co it nhat hai ndm tu nhén
minh 1a nguoi chuyén giéi tinh
tur trude khi dua ra quyét dinh;
2) Mot bao cao cua bac si tdm
than;

3) Ban xét nghiém AND va
nhiém sac thé dé khang dinh la
nguoi da hoan thién vé gidi
tinh.

Piéu 3. Viéc diéu tri y té co
thé bat dau ngay khi B§ Céc
Van dé xa hdi dua ra quyét
dinh. Qua trinh phau thuat phai

doi it nhat mot nam sau quyét
dinh.
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3. (...) transseksualismi
diagnoosimise  jargselt
alustada hormoonravi.

vOib

PHAN LAN

Tén luat: Act on legal recognition of the gender of transsexuals,

No. 563/2002

Ngudn: http://www.finlex.fi/fi/laki/alkup/2002/20020563

Lakitransseksuaalin sukupuolen
vahvistamisesta

Eduskunnan
mukaisesti sdddetdin:

padtoksen

1§
Vahvistamisedellytykset

Henkil6 vahvistetaan kuuluvaksi
vastakkaiseen sukupuoleen kuin
mihin hédnet on véestotietolaissa
(507/1993) tarkoitettuun
vaestotietojarjestelmain
merkitty, jos hén:

ladketieteellisen
selvityksen  siitd, ettd hén
pysyvasti  kokee kuuluvansa
vastakkaiseen sukupuoleen ja
ettd hin eldd timin mukaisessa
sukupuoliroolissa seké siitd, etti
hénet on steriloitu tai ettd hén
muusta syysta on
lisddntymiskyvyton;

1)  esittdd

Luét thira nhan phap ly vé gidi
cua nguoi chuyén gidi

Quéc hoi quyét dinh:

Piéu I:

Diéu kién cho viéc thira nhan
phap ly

Mot nguoi co thé duoc thira
nhan vé mit phap 1y thudc vé
gi6i tinh khac theo nhu cach
ho muén duoc ghi trong hé
théng dit liéu dan sb cua Luat
Dit liéu déan sb (507/1993) néu
nguoi do:

(1) trinh mét xac nhén y té
rang c4 nhan cam thay mot
cach bén viing rang minh
thuoc vé mot gidi tinh khac
véi gioi tinh khi ho sinh ra va
dd sbéng theo vai trd gidi tinh
do, ca nhan phai da duogc triét
san hoac vo sinh;
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2) on tdysi-ikdinen;

3) ei ole avioliitossa tai
rekisterdidyssé parisuhteessa; ja

4) on Suomen kansalainen tai

hinella on asuinpaikka
Suomessa.

238

Poikkeaminen

vahvistamisedellytyksisté

Sen estamittd, mitd 1 §mn 3
kohdassa sdddetddn, avioliitossa
tai rekisteroidyssd parisuhteessa
oleva voidaan vahvistaa
kuuluvaksi vastakkaiseen
sukupuoleen kuin mihin hénet
on vaestotietojarjestelmain
merkitty, jos aviopuoliso tai
rekisterdidyn parisuhteen toinen
osapuoli on maistraatin
selostettua hanelle 2 momentissa
tarkoitetut seikat antanut
henkilokohtaisesti maistraatille
tdhdn suostumuksensa.

Kun sukupuoleen kuuluminen 1

momentissa tarkoitetussa
tapauksessa vahvistetaan,
avioliitto muuttuu ilman eri
toimenpidettd  rekisterdidyksi
parisuhteeksi ja  rekisterdity
parisuhde vastaavasti
avioliitoksi.

(2) 1a nguoi trudong thanh;

(3) khong dang két hon hodc
song trong mdt moi quan hé
chung song c6 dang ky; va

(4) c6 qudc tich Phan Lan hoac
la cu dan thuong trd ¢ Phan
Lan.

Diéu 2

Ngoai 1¢ cho viéc thtra nhén
phap ly

Ngoai 1¢ ddi véi quy dinh &
Khoan 3 Piéu 1 dbi véi nguoi
da két hon hoic dang trong
moi quan hé chung sbéng co
dang ky c6 thé dugc thira nhan
thudc vé gi6i tinh khac theo
nhu ho mong mudn duoc ghi
nhan trong hé théng dir licu
dan sd, néu dbi tac hon nhan
hodc nguoi con lai trong moi
quan hé chung song co ding
ky dong ¥ véi co quan ho tich
vé viéc nay.

Khi gigi tinh ciia mot nguoi
dugc thira nhan thay d6i nhu &
trén, hon nhan s& dugc chuyén
d6i, ma khong can cé bién
phap riéng biét ndo, thanh mdi
quan hé chung sdng co ding
ky, va mdi quan hé co chung
s0 ¢o dang ky tro thanh hon
nhan
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PHAP

Tén luat: Law on 21st Century Justice. Article 56 inserts new
sections into Article 61 of the Code Civil.

Ngudn:

https://www.legifrance.gouv.fr/affichTexte.do;jsessionid=900607
A1E2ADI1F8DAS25B9AEIEAE188E.tpdilal1v_3?cidTexte=JO

RFTEXT000033418805&dateTexte=&oldAction=rechJO&categ
orieLien=1d&idJO=JORFCONT000033418802

II.-Aprés la section 2 du
chapitre II du titre II du livre ler
du méme code, est insérée une
section 2 bis ainsi rédigée :

« Section 2 bis

« De la modification de la
mention du sexe a I'état civil

« Art. 61-5.-Toute personne
majeure ou mineure émancipée
qui démontre par une réunion
suffisante de faits que la
mention relative a son sexe dans
les actes de 1'état civil ne
correspond pas a celui dans
lequel elle se présente et dans
lequel elle est connue peut en
obtenir la modification.

[...]

« Art. 61-6.-La demande est
présentée devant le tribunal de

I1.-Sau diéu 2 Chuong II cua
Tap II Quyén I cia B Luat
nay, 1 biéu 2 bis dugc thém
vao nhu sau:

“Piéu 2 bis
Thay d6i thong tin gi6i tinh
trong dir li€u ho tich.

Piéu 61-5 Béat ky nguoi 16n
hodc tré em doc 1ap nao cling
c6 thé dang ky thay do6i gisi
tinh cua minh trong dir li¢u ho
tich. Ho phai thé hién day du
thong tin ching minh cho
tuyén bd cua minh: bao goém
viéc ho cong khai xuét hién véi
gii tinh ma minh khéng dinh;
gia dinh ban bé va dong nghiép
biét vé gidi tinh ma ho khing
dinh; ho da thay ddi tén goi
theo gi6i tinh ma minh khang
dinh.

[...]
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grande instance.

« Le demandeur fait état de son
consentement libre et éclairé a
la modification de la mention
relative a son sexe dans les
actes de I'état civil et produit
tous ¢éléments de preuve au
soutien de sa demande.

« Le fait de ne pas avoir subi
des traitements médicaux, une
opération chirurgicale ou une
stérilisation ne peut motiver le
refus de faire droit a la
demande.

« Le tribunal constate que le
demandeur satisfait aux
conditions fixées a l'article 61-5
et ordonne la modification de la
mention relative au sexe ainsi
que, le cas échéant, des
prénoms, dans les actes de 1'état
civil.

« Art. 61-7.-Mention de la
décision de modification du
sexe et, le cas échéant, des
prénoms est portée en marge de
'acte de naissance de l'intéressé,
a la requéte du procureur de la
République, dans les quinze
jours suivant la date a laquelle
cette décision est passée en
force de chose jugée.

biéu 61-6 Pon yéu cau sé
duoc gui dén Toan an Cap cao.

Ngudi ndp don can thé hién ¥
chi ty do va tinh nguyén cua
minh d6i véi viée thay d6i glay
td, va mang theo bat ky bang
chimg hd tro can thiét nao.

Viéc khong trdi qua cac can
thiép y té, phau thuat hay triét
san s€ khong phai 1a 1y do ngin
can viéc thay doi thong tin giGi
tinh.

Toéa 4an s& quyét dinh ring
ngudi yéu ciu c6 théoa min
diéu kién ¢ diéu 61-5 hay
khong va ra quyét dinh diéu
chinh thong tin ho tich.

Diéu 61-7 Mot thong bdo vé
viéc thay d6i gi6i tinh va néu
can thiét 1a tén goi, s€ duoc ghi
vao mép cua td gidy khai sinh
clia ngudi yéu cau trong vong
15 ngay ké tir sau quyét dinh.
A note is to be made of the
change of sex and, if
necessary, of forename, in the
margin of the applicant’s birth
certificate within 15 days of
the judgment, at the request of
the procureur de la République.
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pUC

Law on the Alteration of Forenames and the Determination of Sex
in Especial Cases (Transsexual Law - TSG), 1981 (as amended
2011), Section 2: Determination of Sex, Articles 8 to 10.

Nguon: From Women’s Initiatives Supporting Group” (WISG)
Thilisi, “Discrimination and Hate Crime Against LGBT Persons”

(2015), p.152

The Bundestag has adopted the
following Act:

Act on the Changing of
Forenames and the
Determination of Gender
Identity

Part 1

Changing of Forenames

[...]

Part 2

Determination of Gender

Identity

Section 3 — Application for the
Determination of Gender
Identity

(1) A person’s gender as
stated in their registration of
birth  shall, upon  their
application, be amended by the
authorities responsible for civil
status matters under Land law, if

Qudc hoi thong qua Luat sau:

Luat Thay doi tén goi va xac
dinh ban dang gidi

Phan 1

Thay dbi tén goi

[...]

Phan 2

Xac dinh ban dang giéi

bicu 3 - Yéu cau xac dinh ban
dang gi6i

(1) Khi ¢6 yéu cau, giéi tinh
ciia mdt nguoi dugce ghi trong
gidy khai sinh cta ho c6 thé
duogc thay ddi boi co quan co
tham quyén vé ho tich theo
Luat Ho tich, néu:

1. ngudi ndy tuyén b gidi tinh
ghi trong giy khai sinh ciia ho
khong trung véi cam nhén cua
ho vé gidi tinh ciia minh,
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1. the said person declares
that the gender stated in the
registration of birth does not
conform with their perception of
their gender,

2. the provisions of Section
1, paragraph 1, no. 2 are
fulfilled.

(2) For a person without
legal capacity, the application
shall be submitted by the legal
representative. The legal
representative shall require the
permission of the Guardianship
Court for this purpose.

3) The application may be
rejected only if it is manifestly
abusive.

4) An existing marriage or
registered  partnership  shall
remain  unaffected by the
amendment of the civil status.
Upon the application of both
spouses/registered partners, an
existing marriage may be
converted into a registered
partnership or vice versa.

Section 4 — Effects of the
Decision

Upon the entry into force of the
decision that the applicant shall
be considered as belonging to
the other gender, their gender-

2. quy dinh & Diéu 1, doan 1,
diém 2 duoc dap tng:

“a) la cong dan Durc theo dinh
nghia cua Hién phap,

b) 1a ngudi khong cé qudc tich
dang sinh song thuong xuyén
o Duc,

¢) la nguoi cé tu céch ti nan va
dang sinh song tai Ptrc, hoac

d) 1a ngudi nude ngoai ma luat
phap nudc d6 khong céd quy
dinh nao tuong duong véi ludt
nay, va ho:

aa) c6 quyén cu tra khong gioi
han, va

bb) duogc phép thuong tru co
thé gia han, va 1a thudng tru
nhan hop phéap & buc.”

(2) Pbi véi nguoi khong co
nang lyc hanh vi dan sy, nguoi
ndp don phai thong qua nguoi
dai dién theo phép luat. Nguoi
dai dién theo phdp luat phai
yéu cdu chap thuan tir Toa
Giam hd cho viéc nay.

(3) Nguoi nop don chi co thé
bi tr chdi néu c6 muc dich loi
dung.

(4) Méi quan hé hon nhan
hodc chung séng c6 ding ky
ton tai s& khong bi anh hudng
boi viée thay doi thong tin ho
tich. Khi c6 yéu cau cua ca hai
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dependent rights and obligations
shall conform to the new gender
unless the law states otherwise.

Section 5 —  Parent-Child
Relationships

The decision that the applicant
shall be considered as belonging
to the other gender shall not
affect the legal relationship
between the applicant and their
parents or the relationship
between the applicant and their
children. The same shall apply
in relation to the descendants of
these children.

nguoi, moi quan h¢ hon nhan
s€ chuyén thanh chung song co
dang ky hodc ngugc lai.

Diéu 4 - Hiéu luc cua quyét
dinh

Khi quyét dinh c6 hiéu luc thi
hanh thi ngudi yéu cau s& duge
xem la giéi tinh kia, nhing
quyén va nghia vu dya trén
gidi tinh s€ tuan theo gidi tinh
méi tru khi luat cé6 quy dinh
khac.

bicu 5 - Quan hé cha me - con

Khi quyét dinh c6 hiéu luc thi
hanh thi ngudi yéu cau s dugce
xem la gidi tinh kia, m01 quan

[...] hé gitra nguoi yéu cau véi bd
me cua ho hoac mbi quan hé
gilra nguoi yéu cau voi con cai
cua ho s& khong thay doi. bBieu
nay cing dugc ap dung voi
moi quan hé véi con chau cua
nhitng dra con nay.

[...]

ICELAND

Tén luat: Act on the legal status of persons with kynattunarvanda,

2012, no. 57.

Nguon: https://eng.velferdarraduneyti.is/media/acrobat-

enskar sidur/Act-on-the-legal-status-of-individuals-with-gender-
identity-disorder-No-57-2012 220413.pdf
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Article 6. The task of the
Specialist kynattunarvanda

Anyone who has received the
diagnosis and treatment of
qualified teams  of  the
University Hospital of
kynattunarvanda may request
confirmation from the expert
committee on kynéttunarvanda
that he belongs to the opposite
sex. The application must be
accompanied team. It shall
indicate that the applicant has
been under the supervision of
the team for at least 18 months
and have been in the opposite
gender roles for at least one
year.

It 1is also conditional on
confirmation that the applicant
is of legal age, domiciled and
had continuous lawful residence
in the country last two years for
the application and are insured
under the Health Insurance Act.
if an  applicant  satisfies
conditions 1 and:

(2) Confirms the expert
committee that he belongs to the
opposite sex. If appropriate, the
expert committee also confirm
that the applicant is qualified to
kynleioréttandi action. Expert
Committee shall notify the
applicant of the results of the

Diéu 6. Nhiém vu ciia Hoi
dong Chuyén gia.

Bit ky ai c6 duoc chan doan
va diéu tri cia co quan y té
duoc cap phép co thé yéu cau
x4c nhan tir hoi dong chuyén
gia vé viéc ho thude gidi tinh
khac. Nguoi yéu cau s& duoc
chi dinh lam viéc v61 mot
nhom. Ngudi yéu cau s& duoc
gidm sat boi nhom nay trong
vong it nhat 18 thang va phai
sdng theo vai trd gidi ngugc
lai trong vong it nhat mot nam.
Ngudi nép don phai du tudi
truong thanh, c6 noi ¢ va dang
sinh séng lién tuc it nhat hai
ndm va dugc bao hiém bai
Luét Bao hiém Y té.

Néu nguoi yéu cau théa man
céc diéu kién 1 va:

(2) Khang dinh voi hoi dong
chuyén gia rang ho thudc veé
giéi tinh nguoc lai. Hoi dong
chuyén gia s& thong bio voi
ngudi yéu cau vé két qua.

(3) Hoi dong chuyén gia ciing
s€ thong bao voi1 Co quan HO
tich Qudc gia vé viéc thay d6i
thong tin.

Diéu 7. Hé qua phap 1y.

Nguoi yéu cau dugc chap
thuan & dicéu 6 s€ co tat ca cac
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decision referred to.

(3) Expert Committee also
announces the National Registry
of Sex applicant has been
corrected under this Act. The
decision  sérfredinefndarinnar
under. 3. cannot be appealed to
a higher authority.

Article 7. Legal effect of
confirmation of the Specialist
kynéttunarvanda

Applicants who have been
approved under Article 6.3
enjoys all the rights that the law
registered sex shows.

quyén theo gi6i tinh dugc ghi
nhén cua ho

MALTA

Tén ludt: Gender Identity,
Characteristics Act 2015.

Nguén:

Gender Expression,

and Sex

http://justiceservices.gov.mt/DownloadDocument.aspx?app=lom

&itemid=12312&1=1
http://tgeu.org/wp-

content/uploads/2015/04/Malta_ GIGESC trans_law_2015.pdf

To provide for the recognition
and registration of the gender
of a person and to regulate the
effects of such a change, as
well as the recognition and
protection  of the  sex
characteristics of a person.
Section 4 (4). (1) It shall be the

Diéu 4 (4). Tat ca moi ngudi 1a
cong dan Malta c6 quyén yéu
cau thay doi thong tin gidi tinh
va/hodc tén goi néu ngudi do
mong mudn thay ddi tén goi dé
phan anh dung gidi tinh tu nhan
cua minh.
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right of every person who is a
Maltese citizen to request the
Director to change the
recorded gender and, or first
name, if the person so wishes
to change the first name, in
order to reflect that person’s
self determined gender
identity.

Section 3(4): The person shall
not be required to provide
proof of a surgical procedure
for total or partial genital
reassignment, hormonal
therapies or any  other
psychiatric, psychological or
medical treatment to make use
of the right to gender identity.

Diéu 3 (4): Khong duoc yéu cau
ca nhan cung cap bang chung vé
viéc phau thuit mot phan hay
toan bd co quan sinh duc, cac
lidu phép diéu tri hooc-mén hay
bat ky diéu tri vé tdm than, tAm
ly, y té nao dé lam anh huong
dén quyén vé ban dang gidi cia
ho.

NAUY

Tén luat: Lov-2016-06-17-46: Law Amending the Legal Status.
Nguon: https://lovdata.no/dokument/LT1/1ov/2016-06-17-46

§ 2.Rett til d endre juridisk
kjonn

Personer som er bosatt i
Norge og som opplever a
tilhore det andre kjonnet enn
det vedkommende er registrert
med 1 folkeregisteret, har rett
til & f4 endret sitt juridiske
kjonn. Departementet kan gi
forskrift om at loven skal
gjelde for norske statsborgere

Piéu 2:

Bét ky c4 nhan nao dang sinh
song tai Nauy c6 trai nghiém
thudc vé gidi tinh khac véi gisi
tinh ho dugc ghi nhén trong HS
tich Quéc gia déu co quyén thay
d6i gidi tinh phap 1y ciia ho.
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bosatt 1 utlandet.

BO DAO NHA

Tén luat: Law No. 7/2011 of 15th March: Creating a procedure
for change of sex and name in the civil registry and providing for
the seventeenth amendment to Code of Civil Registration.

https://portugalgay.pt/politica/parlamento10.asp

Artigo 2.°
Legitimidade e capacidade

Tém legitimidade para requerer
este procedimento as pessoas de
nacionalidade portuguesa,
maiores de idade e que nao se
mostrem interditas ou
inabilitadas  por  anomalia
psiquica, a quem  seja
diagnosticada perturbagcdo de
identidade de género.

Artigo 3.°

Pedido e instrucao

1 - O pedido pode ser
apresentado em qualquer

conservatoria do registo civil e

deve ser instruido com os
seguintes documentos:
a) Requerimento de

alteracdao de sexo com indicagao
do ntimero de identificagdo civil
e do nome proprio pelo qual o
requerente pretende vir a ser

Diéu 2:
Nang lyc phap 1y

Viéc thay ddi co thé duge yéu
cau boi ca nhan cé qudc tich
Bo Pao Nha; du tudi truong
thanh; khong bi han ché ning
luc vi Iy do “cé bat thuong vé
tam than”, va duoc chan doan
¢6 rdi loan nhan dang gioi.

Diéu 3:
Yéu cau va thong bao

1 — Yéu ciu c6 thé dugc thuc
hién 0 bat ky co quan h¢ tich
nao va can dugc cung cip cac
glay to sau

a) Yéu cau thay doi gi6i tinh,
ghi r5 ma s6 dinh danh cong
dan va tén goi ma ngudi yéu
cau muon dugc thira nhén; co
thé yéu cau mot gidy khai sinh
moi;

b) Bdo cao Chan doan vé roi
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identificado, podendo, desde
logo, ser solicitada a realizacao
de novo assento de nascimento;

b) Relatorio que comprove
o diagnostico de perturbacdo de
identidade de género, também
designada como
transexualidade, elaborado por
equipa clinica multidisciplinar
de sexologia clinica em
estabelecimento  de  saude
publico ou privado, nacional ou
estrangeiro.

2 - O relatorio referido na alinea
b) do numero anterior deve ser
subscrito pelo menos por um
médico e um psicologo.

loan nhan dang gidi, hay con
goi 1a chuyén gidi, duoc cung
cap boi mot phong kham gidi
tinh cip tinh; c6 thé 13 co s6 y
t& tu nhan hoic nha nudc,
trong nudc hay nudc ngoai.

2 — Béo cdo dugc quy dinh &
diém b) can dugc ky boi it
nhat mot bac si va mot chuyén
gia tim than.

TAY BAN NHA

Tén luat: Law 3/2007, of the 15th of March, Regulating the
Rectification of Mentions in the Registry of the Sex of Persons.

Nguon: https://www.boe.es/diario_boe/txt.php?id=BOE-A-2007-

5585

Articulo 1. Legitimacion.

1. Toda persona de
nacionalidad espafiola, mayor de
edad y con capacidad suficiente
para ello, podra solicitar la
rectificacion de la mencion
registral del sexo.

Piéu 1. Thim quyén.

1. Bét ky cong dan Tay Ban
Nha du tudi truong thanh va co
nang lyc hanh vi dan sy day du
c¢6 thé yéu cau thay ddi thong
tin gidi tinh cua minh.

Dicu 4. Cac yéu cau cho viéc
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Articulo 4. Requisitos para
acordar la rectificacion.

1. La rectificacion registral
de la mencion del sexo se
acordard una vez que la persona
solicitante acredite:

a) Que le ha sido

diagnosticada disforia de
género.
La acreditacion del

cumplimiento de este requisito
se realizard mediante informe de
médico o psicologo clinico,
colegiados en Espafia o cuyos
titulos hayan sido reconocidos u
homologados en Espafia, y que
deberd hacer referencia:

1. A la existencia de
disonancia entre el sexo
morfologico 0 género

fisiologico inicialmente inscrito
y la identidad de género sentida
por el solicitante o sexo
psicosocial, asi como Ila
estabilidad y persistencia de esta
disonancia.

2. A la ausencia de
trastornos de personalidad que
pudieran influir, de forma
determinante, en la existencia de
la disonancia resefiada en el
punto anterior.

b) Que ha sido tratada
médicamente durante al menos

thay doi thong tin gi6i tinh.

4.1.a. Viéc thay ddi thong tin
gidi tinh s& dugc chip thuin
khi c6 bing chimg c4 nhan
duoc chan doan voi phién
mudn gidi, do mot bac si hodc
mot chuyén gia tdm than c6
dang ky hanh nghé & Ty Ban
Nha chi ro:

1) Tinh trang 6n dinh va lau
dai ban dang gidi khong trung
v6i gidi tinh sinh hoc, va

2) Khong c6 cac r6i loan tim
than khac;

4.1.b. Nguoi yéu cau phai trai
qua diéu tri y té it nhat hai nam
dé diéu chinh cac dic diém co
thé cho phu hop véi gidi tinh
ma ho tu nhan. Piéu nay can
dugc ching nhén bdi bac si
dang tryc tiép thuc hién cho
ho, hodc mot chuyén gia y té
dugc cong nhan.

4.2. Nhiing can thiép y té nay
khong can phai bao gom phau
thuat chuyen d6i gi6i tinh.
Viéc yéu cau cac chung nhan
hodc can thi¢p y té c6 thé duoc
mién vi 1y do stc khde hoic
tudi tac.
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dos afios para acomodar sus
caracteristicas fisicas a las
correspondientes al sexo
reclamado. La acreditacion del
cumplimiento de este requisito
se efectuard mediante informe
del médico colegiado bajo cuya
direccion se haya realizado el
tratamiento o, en su defecto,
mediante informe de un médico
forense especializado.

2. No sera necesario para la
concesion de la rectificacion
registral de la mencion del sexo
de una persona que el
tratamiento médico haya
incluido cirugia de reasignacion
sexual. Los tratamientos
médicos a los que se refiere la
letra b) del apartado anterior no
seran un requisito necesario para
la concesion de la rectificacion
registral  cuando  concurran
razones de salud o edad que
imposibiliten su seguimiento y
se aporte certificacion médica
de tal circunstancia.

THUY PIEN

Tén luat: Act (1972: 119) on establishing gender in certain cases.

Section 1: an application may be
made for a person avowing that

bicu 1: Ca nhan ndp don yéu
cau cam keét rang ho da c6 mot
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they have for a long time felt
they belong to the gender to
which they wish to change their
registry; that they have lived in
this gender identity for a period
of time and will continue to do
so; that they are over 18.

Minors must apply through their
legal guardian.

khoang thoi gian dai cdm nhan
ho thudc vé gidi tinh ma ho
mudn thay d6i; phai séng véi
gidi tinh mong mudn d6 mot
khoang thoi gian va s& tiép
tuc; trén 18 tudi.

Tré em phai thong qua nguoi
giam hQ ctia minh.
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